
LIGHTLE, RANEY, STREIT & STREIT, LLP 

DONALD P. RANEY 
SUSANNAH R. STREIT 
JONATHAN R. STREIT 

Mr. Don Hamrick 
c/o Patsy Hayes 
322 Rouse Street 
Kensett, AR 72082 

Dear Mr. Hamrick, 

Attorneys at Law 
211 West Arch 

Searcy, Arkansas 72143-5331 

Telephone 501-268-4111 
Direct Fax No. 501-279-7733 

November 6, 2018 

Ref: Kensett v. Don Hamrick 

J. E. Lightle, Sr. 
J. E. Lightle, Jr. 

(1932-45) 

(1936-88) 
Cecil A. Tedder, Jr. (1957-78) 

I have reviewed 28 USC § 1455 concerning the removal of a state criminal prosecution to 
federal court you have referred to in various emails sent to me. My take on the documents you 
need to attempt such a removal are copies of all process, pleadings and orders served upon you in 
the state court action. 

Here is a copy of the Affidavit which commenced the Kensett District Court proceeding; 
a copy of the emails referred to in the affidavit along with your voluminous email dated February 
28,2018. You will also find enclosed a copy of the warrant served on you for the pending 
charges of Obstructing Governmental Operations and Harassing Communications. 

The enclosed documents would appear to me to be the only documents which fall under 
the headings of process and pleadings. To my knowledge no orders have been entered in this 
proceeding. 

This will also serve to send you a copy of everything I intend to use document wise 
against you at the proceeding set for November 27th. 

Sincerely 

~~p.~. 
Donald P. Raney 

cc: Kensett District Court 



AFFIDAVIT 

PAGE 10F2 

STATE OF ARKANSAS COUNTY OF WHITE CITY OF KENSETT 

I _Laura Balentin_ do solemnJy swear that Don Hamrick in said county of White, did on or 
about the _28th __ day of _March_, 2018 , commit the offens,e of: +-~_ 

§ 5-7!~ Har~SingCo~catiO}!S h-)-I- ~~ ( .... )(1) ()~(7." .. j))iJ ~,~) ~~~ 
\~ -(WNA) ll~~ ,'i _~' ~y- .. -

The fact tending to establish the grounds for a surance of a Warrant of Arrest in thIs 
matter arc as follolL : 

On Wednesday February 28, 2018 I received several email messages to be forwarded to the court 
from Mr. Don Hamrick to my email that gets used for water dept business it is not necessarily a 
personal email but it was created by me for water dept use only and does not belong to the city, I 
advised Mr. Hamrick that email was not for court communications and I do not forward emails 
to the court, he continued to harass and somewhat threaten that when he was elected mayor he 
was going to fire me from my positions with the city. On March 10, 11, & 12 Mr. Hamrick 
continued to email me about my "attitude" and sent many pages of supposed documents 
pertaining to his court case which is now closed through our court which I have stated does not 
concern me during the hours of 8am-430pro M-F or through this email he continues to flood with 
his requests. 

And pray a warrant from said District Court, to arrest and bring Do*", 1/-4 kVI1C K 
Before the said court to be dealt with according to law. -} 

4 £ialdz ' ~1{1_ b~/)7JLt1f2;; 
C Signature of Affiant 

---------------------------------------------------------------
Address Phone Number 

"" t." A " ;1 c\ ~ Sworn to and subscribed before me this ____ d-_____ day of l '~ ,_d __ 

~~~P,(4~ 



_~_rd._D ()---+-I---~A~I () '3 -iJ-f~ . N! , ~L~ \I v-.iI 
Prosecuting Attorney ----{} 

Donald Raney 

District Court Judge _ _____________ , District Court of Kensett 
Judge Mark Derrick 
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MarchJ3,2018 
10 :4 1 :29 am 

WARRANT OF ARREST Hamrick. Donald I.ee Jr 
Page I of I 

STATE OF ARKANSAS 
COUNTY OF WHITE COUNTY 
CITY OF KENSETT 

Name: 
Address: 

Race: 
Sex: 
Alias: 

Hamrick, Donald Lee Jr 
322 Rouse St 
Kensett, Arkansas 72082 

White Hair: 
Male Eye: 

WARRANT#: WR-IS-165 

Height: 0.00 
Weight: 0 

DOB: 
DL: 
Employer: 

While Co District Court - Kensen Div 
P.O. Box 305 
202 S.E. First Street 
Kensett, Arkansas 72082 
(50 1)742-3191 

Home: 
Work: 

~ 
09/ 15/55 
TN / 136180142 

(50 I )742-1346 

1626 
SSN: 

The State of Arkansas To Any Sheriff. Policeman, Constable, Coroner, Jailer, Or Marshal In The State Of Arkansas, Greeting. It 
Appearing That There Are Reasonable Grounds For Believing That The Above-Named Person Has Commined The Offense(s) Listed 
Below. You Are Therefore Commanded To Arrest And Bring The Above-Named Person Before Mark Derrick Judge of the White Co 
District Court - Kensen Div To Be Dealt With According To Law. 

Given Under My Hand And Seal Of Said Court This L1-~ay Of.£..;~~~ __ , 20 ~ 
.... * CASH BOND ONLY "** 7~~eM~/4~ 

""'" MUST APPEAR .... * 
Judge l-8ePkofthe Court 

WARRANT DETAILS 

Issue Case 
Date Number 

Charge Doc 
Number 

Bond Warrant 
Description Amt Fee 

Affidavit 
OJll3118 CR-18-23 I 

0311 3118 CR-18-230 

WR·18-165 

WR-IS-165 

"** CASH BOND ONLY *** 

*** MUST APPEAR *** 

Harassing Communicalions Repealedly 

Obstructing Govern mental Oper. - Non Force 

CITY OF KENSETT TOT ALS: 

TOTAL TO COLLECT: 

Yes 

Yes 

$2. I 45 .00 

$615 .00 

$2,760.00 

$2,760.00 

so.oo 
SO. OO 

so.oo 

$0.00 

I Certify 1hf~I Served ~Warrant Of Arres. t By Th~ And There aking Into My Custody The Above-Named Person 

On The 2Day Of .J1.-1. tJ t, .20 --LX- 0 . :=Zl d 

Service Fee: $. ______ ____ _ _ 

Mi leage Fee: $. _ _ _________ _ 

Total Fees: $. __________ _ 

Officer of Service 

City Court Date: - !;-J:,..--oru!L".Ln--!.f.-/L1..S"-- 
City Court Time: --!:J-....::::;.-~-F,r......t..:-~]L------
County Court Date : ___ _ 
County Court Time: _ _ _____ _ _ _ _ _ 

••••••••••••••••••••••• ~ ••••••••••••••••••••••••• '1 •••••••••••••••••• 
J..L . / "'-

Filed This 1/ Day Of ~A.M ,20 M 2 ]., ~ 
L CJerk of the Court 

52 .1 45 Oil 

561 ~ t il l 

$2,760.00 

$2,760.00 



3/12/2018 Gmail - MORE QUESTIONS FOR CITY ATTORNEY HEATH RAMSEY 

G mail Laura Balentine <Ibalentine.kensett@gmail.com> 

MORE QUESTIONS FOR CITY ATTORNEY HEATH RAMSEY 
1 message 

Don Hamrick <ki5ss@yahoo.com> Sun, Mar 11 , 2018 at 9:47PM 
To: "ke nsettmayor@yahoo.com" <kensettmayor@yahoo.com>, Christina Alberson <calberson.kensett@gmail.com>, John 
Pollard - Kensett Chief of Police <chiefjpollard4@yahoo.com> , Laura Balentine <Ibalentine.kensett@gmail.com> 

PRINT ATTACHED ON LEGAL SIZE (8.5 x 14 inch) PAPER. 

I h ave Microsot Visio (flow charts), Microsoft Onenote (notebook), Microsoft Office 201 6 . I 
am using these programs for my study of the Arkansas Municipal Code (Title 14 Local 
Government; Subtitle 3 Municipal Government; Chapters 36-62); and Arkansas Code , 
Title 7 Elections. I am compiling the text of these Chapters into my own handbook using 
Microoft Word, Visio, and Onenote with my own notations. 

SEE THE ATTACHED tor my updated Kensett City Hall Organization Chart. This 
edition questions the number of 6 Council Members. The Arkansas Code says 5 . Is 
there a conflict with he law here or are the 6 council members authorized by 
another Arkansas Code or Kensett Ordinance authorized by an Arkansas Code? 

Can the City Attorney Heath Ramsey or anyone in Kensett City Hall fill in the missing 
informa tion for my Kensett City Hall Organizat ion Chart? 

On Sunday, March 1'i , 2018,1223 :14 PfVi COT. Don Hamrick <ki5ss@yahoo.com>wrote 

SEE ATTACHED PDF (in 8.5 )( 14 inch landscape dimension) 

~ KENSETT CITY HALL ORGANIZATION CHART.pdf 
. 121K 

https:/Imail.googleeom/mailiu/0f?ui=2&ik=6a25305693&jsver=kBTDgkPpgflllA.en .&view=pt&seareh=inbox&th= 162181 b80e 7 daeeO&siml=1621 81 b80e.. 1/1 



3/1/2018 Gmail - COMPLAINT OF FLOODING DITCHES 

M Gmail Laura Balentine <Iba:ientine.kensett@gmail.com> 

COMPLAINT OF FLOODING DITCHES 
6 messages 

Don Hamrick <ki5ss@yahoo.com> Wed, Feb 28, 2018 at 12:57 PM 
To : Tamara Jenkins <tjenkinsoem@gmail.com>, Carla Johnson <cjohnson@gmail.com>, Christina Aleberson 
<calberson.kensett@gmail.com>, Laura Balentine <Ibalentine.kensett@gmail.com> 

SEE ATTACHED 

Laura Balentine, presuming Christina sti ll has my email address blocked , please forward the 
attached to the mayor and town council. 

"Ll COMPLAiNT TO WHITE COUNTY OEM.pdf 
1335K 

Laura Balentine <Ibalentine.kensett@gmail.com> 
To: Don Hamrick <ki5ss@yahoo.com> 

Wed, Feb 28, 2018 at 1 :24 PM 

I do not work for the street department, garbage department , or the court I do not forward emails.this particular email 
address is for water dept business only! Please refrain from emailing me sir. 

On Feb 28. 2018 , at 12:57 PM, Don Hamrick <ki5ss@yahoo com> wrote 

SEE ATTACHED 

Laura Balentine , presuming Christina still has my email address blocked , please 
forward the attached to the mayor and town council. 

<COMPLAINT TO WHITE COUNTY OEM.pdf> 

Don Hamrick <ki5ss@yahoo.com> Wed, Feb 28, 2018 at 1 :29 PM 
To: Laura Balentine <Ibalentine.kensett@gmail.com> 

Did you NOT think to give me the email address for the Public Works Department? Oh, that's not 
your job . 

Your request is , however, a proper response, except for your attitude and omission of the Public 
Works Department email address. 
[Ouoted lext hidden 

Laura Balentine <Ibalentine.kensett@gmail.com> 
To : Don Hamrick <ki5ss@yahoo.com> 

Wed, Feb 28, 2018 at 1 :38 PM 

Sir my response was in no way out of line or presented with an attitude and the city does not have what you continue to 
refer to as a public works Department but the street and sanitation department does not have an email address if you 
need something addressed through them I would suggest a phone calf to the city hall. 
[Ouoted text fllodenj 

Don Hamrick <ki5ss@yahoo.com> Wed, Feb 28, 2018 at 309 PM 

https//mail.google.com/maillu/0/?ui=2&ik=6a2S30S693&jsver=CPlySZWiTxk.en.&view=pt&search=inbox&\h=16 1 dfScSb4 7881 d8&siml=161 ddc697bS7 ... 1/2 



3/1/2018 Gmail - COMPLAINT OF FLOODING DITCHES 

To: Lc:.ura Balentine <Ibalentine.kensett@gmail.com> 

Thank you for you rudeness and your information on the City of Kensett's limited means of 
communications. I had quit running for mayor of Kensett in the fall of last year. But because of 
your rudeness today, I just now returned from the County Clerk's Office with a copy of the spiral 
bound book titled, "Running for Public Office: A 'Plain English' Handbook for Candidates" 
published by the State Board of Election Commissioners, Little Rock" 2018 Edition." 

I will now be running for mayor of Kensett thanks to you. And if I get elected I will fire you. 

DON HAMRICK 
NEXT MAYOR OF KENSETT 
[Quoted text hidden] 

Laura Balentine <Ibalentine.kensett@gmail.com> 
To: Don Hamrick <ki5ss@yahoo.com> 

Wed , Feb 28,2018 at 8:20 PM 

Sir I was in no way rude to you . The city does not have a lack of communication you are free to stop by or call city hall 
any time you feel necessary and if it is within our means of helping you then we will be glad to oblige but these emails 
from you to an address that I created to help with water department communications does not belong to the city and what 
you are returning to me is considered personally threatening and harassing and if you continue to do so I will have no 
other choice but to pursue an affidavit for said charges. 
[Quoted lext hidden} 

https :l Imail .google .com/mail/u/01?ui=2&ik=6a25305693&jsver=CPly5ZWiT xk .en .&vi ew=pt&search=inbox&th= 161 df5c5b4 7881 d8&siml= 161 ddc697b57 . . 2/2 



311/;<U18 Gmail - COMPLAINT OF FLOODING DITCHES 

Gmail Laura Balentine <Ibalentine.kensett.@gmail.com> 

COMPLAINT OF FLOODING DITCHES 
6 messages 

Don Hamrick <ki5ss@yahoo.com> Wed, Feb 28, 2018 at 12:57 PM 
To: Tamara Jenkins <tjenkinso€l11@grnail.col11>, Carla Johnson <cjohnson@gmail.col11>, Christina Aleberson 
<calberson.kensett@gmail.com> , Laura Balentine <Ibaientine .kensett@gmail.com> 

SEE ATTACHED 

Laura Balentine, presuming Christina still has my email address blocked, please forward the 
attached to the mayor and town council. 

-:J COMPLAINT TO WHITE COUNTY OEM.pdf 
1335K 

laura Balentine <Ibalentine.kensett@gmail.com> 
To: Don Hamrick <ki5ss@yahoo.com> 

Wed, Feb 28, 2018 at 1 :24 PM 

I do not work for the street departmen t, garbage department, or the court I do not forNard emails. this particular email 
address is for water dept business only! Please refrall1 from emailing me si r. 

On Feb 28. 20 18, at 1257 PfVL Don Hamri ck <kJ5ss@yahoacom > wrote 

SEE ATTACHED 

Laura Balentine, presu Ing Chri stina still has my email address blocked, please 
forvvard the attached to the mayor and town counci l. 

<COMPLAiNT TO WHITE COUNTY GEM.pdf> 

Don Hamrick <ki5ss@yahoo.com> Wed, Feb 28,2018 at 1:29 PM 
To : Laura Balentine <ibaientine.kensett@gmaiLcom> 

Did you NOT think to give me the email address for the Public Works Department? Oh , that's not 
your job. 

Your request is, however, a proper response, except for your attitude and omission of the Public 
Works Department email address. 
rOuoted text hidden] 

laura Balentine <Ibalentine.kensett@gmail.com> 
To: Don Hamrick <ki5ss@yahoo.com> 

Wed, Feb 28,2018 at 1 :38 PM 

Sir my response was in no way out of line or presented with an attitude and the city does not have what you continue to 
refer to as a public works Department but the street and sanitation department does not have an email address if you 
need something addressed through them ! would suggest a phone ca ll to the city hal!. 
[Ouoied te xt hladen] 

Don Hamrick <ki5ss@yahoo.com> 7 Wed, Feb 28, 2018 at 3:09 PM 

httpsllmai l.google.com/maillu/Of?ul=2&ik=6a25305693&jsver=CPly5ZWiT xk .en .&view=pt8,search=inbox&th= 161 df5c5b4 7881 d8&siml= 161 ddc697b57. . 1/2 



3/1/2018 Gmail - COMPLAINT OF FLOODING DITCHES 

To: l&.!ra Balentine <~baientine.kei1sett@gmail.com> 

Thank you for you rudeness and your information on the City of Kensett's limited means. of 
communications. I had quit running for mayor of Kensett in the fall of last year. But because of 
your rudeness today, I just now returned from the County Clerk's Office with a copy of the spiral 
bound book titled, "Running for Public Office: A 'Plain English' Handbook for Candidates" 
published by the State Board of Election Commissioners, Little Rock" 2018 Edition ." 

I will ow be running for mayor of Kensett thanks to you. And jf I get elected I will fire you . 

DON HAM iCK 
NEXT MAYOR OF KENSETT 
[OllOle texl ll idden] 

laura Balentine <Ibalentine.kensett@gmail.com> 
To: Don Hamrick <ki5ss@yahoo.com> 

Wed, Feb 28, 2018 at 8:20 PM 

Sir I was in no way,ude to you. The city does not have a lack of communication you are free to stop by or call city hall 
any time you feel necessary and if it is within our means of helping you then we will be glad to oblige but these emails 
from you to an address that I created to help with water department communications does not belong to the city and what 
you are returning to me is considered personally tllreatening and harassing and if you continue to do so I will have no 
other choice but to pursue an affidavit for said charges. 
[Quoled text h,dden 

? 
https //mai I.google .com lmail/u/0f? ul=2&ik=6a25305693&jsver=CPly5ZWiTxl< .en .&view=pt&search=inbQ)(&.th= 161 df5c5b4 7881 d8&sim 1= 161 ddc697b57 .. 212 



",mall - GUIVIt-'LPII1\' ! 0\- f-LOODING IJ! ' <-';',-1i::S 

COMP AINT OF FLOODING DITCHES 
6 messages 

Don Hamrick <ki5ss@yahoo.com> Wed. Feb 28, 2018 at '1257 PM 
To: Tamara Jenkins <tjenkinsoem@gmaH.coi1l>. Carla Jonnson <ciohnson@gmaiLcom>, Christina Aiebe(son 
<calbei'son. kensett@gmail.coi1l> . Laura Ba:entine <iba:entine .kensett@gmail.com > 

SEE ATTACHED 

Laura Balentine, presuming Christina still has my email address blocked, please forward the 
attached to the mayor and town council . 

-:J COMPLAINT TO WHnE COUN Y OEM.pdf 
1335K 

laura Balentii1E <ibalenline.kenseit@gmai i. com> 
To Don Hamrick <ki5ss@yahoo.com> 

\Ned, Feb 28 , 2.01821 424 PM 

I do no t work fo r the street depart, ent. garbage dSIJartmen , or th e court t do no! fOlward e ails lhiS p a rtlClI ::I r 8 ail 
3ddress IS for ,/va ta r dept :Juslness only' Please (ei a l'1 f.-om em ailing me sir. 

On Feb 28. 2u18 at 1257 PM, 0'- Hamrick < 1·,5ssl~\, a r; G ': IJIT> wrole 

Laur3 ~3E1 le ntii1 e , ~X3SU I ling Ch -I S ~ I 'la stl ~ has my 8mail 3ddr2ss biocked pla 3 ;:,2 

rOr1l"2 i-d the 3ttacneJ to til S !ii a~i Or ane! tOl/lff') caul cd 

<COMPLAiNT TO WH ITE COUNTY OEM.pdf> 

lOon Hamrick <ki5ss@yahoo.com > Wed, feb 28 , 2018 at '! 29 PM 
To: Laura Balentine <ibalentine.kensett@gmaii.com > 

id you NOT th ink to give me the email address for the Public Works Department? Oh, that's not 
your job. 

Your request is, however, a proper response, except for your attitude and omission of the Public 
Works Department email address. 

laur,a Balentine <lbaientine.kensett@gmail.com> 
To : Don Hamrick <ki5ss@yahoo.com> 

Wed , Feb 28,20'18 at 1 38 PM 

S:,' -rY 'esponse was in no way ou i of lifle or prss21lied with an attitude and LI e cny (ioes nO t n3V2 what you continue to 
rerer to as a publiC vorl<s Departmeqr but ~/l e s'ree\ ard sa Itatlon depart e t does not :12Ve an email address jf yOL' 

need sone\~lng adoressed th rough th em I WOUld suggest a pilone cal! to the City f .arl. 
Ounted fe-xl ' ll ch"n 

Don Hamri '.'.:k <ki5ss@yahoo.com> Wed, Feb 28, 20 18 at 309 PM 

https.l/mall.google .comlmail/u/On u 1=2 &d<=6a25305693&.\sver=CPly5Z\f\!iT xk en8,view=pt8,search=inbox&th= '1 61 df5c5b4 7881 d8&slml= 151 ddc697b57 . -1 12 



l.:!fTlal l - vUIVIr'LAII\ 1 I Ur j-LUUUIi\lL-:i Gil Grit:,::, 

To Laura Balentine <Ibalentine .kensett@gmailcom> 

Thank you for you rudeness and your information on the City of Kensett's limited means of 
communications . I had ui running for mayor of Kensett in the fall of last year. But beca use of 
your rudeness today, I just now returned from the County Clerk's Office with a copy of the spiral 
bound book titled, "Running for Public Office: A 'Plain English' Handbook for Candidates" 
published by the State Board of Election Commissioners, Little Rock" 2018 Edition." 

I will now be running for mayor of Ken sett thanks to you. l\nd If I get elected I will tire you 

DOf\, rlMvi F iC" 
~! EXT MAYOR F KEf S -TT 

Laur@ Balentine <Ibaientine.kensett@gmaii.com> 
To : Don Hamrick <kiSss@yahoo.com> 

Wed, Feb 28,2018 at 820 PM 

Sir i was in no way rude to you. The city does not have a lack of communication you are free to stop by or cail city hall 
any time you feel necessary and if it is within our means of ileiping you then we will be glad to oblige but these emails 
from you to an adclress that! created to help with water department communications does not beiong \0 the city and what 
you are return ing to me is considered personally threatening and harassing and if you continue to do so I will have nc 
other choice but to pursue an affidavit for said charges. 
Ounr",d r ~ " h a er> 

/D 
11ttps:llmail.google.comlfnall/u/O/?ui=.2&lk=6a25305693&Jsver=CPly5ZWrTxl( en .&vlew=pti!,sea(ch =inbo)(&tIF1 61 df5c5b4783 ·1 d8&siml= ·161 ddc697b5 7. . .2;2 



Gn ail 

COMPLAINT OF FLOODING DITCHES 
6 messages 

Don Hamrick <ki5ss@yahoo.com> Wed, Feb 28, 20 '18 at 'j 257 PM 
To: Tamara Jenkins <tjenkinsoem@gmail.com>. Carla Johnson <c,iohnson@gmail.com>, Christina Aleberson 
<calberson. kensett@gmaiLcom>, Laura Balentine <ibaientine .kenselt@gmail.com> 

SEE ATTACHED 

Laura Bale tine, presuming Christina still ha my emai j address blocked, please forward the 
attached to t e mayor and town counci . 

-:J COMPLAINT TO WHITE COUNTY OEM.pdf 
1335K 

l aura Balentine <Ibalentine.kensett@gmail.com> 
To : Don Hamrick <ki5ss@yahoo.com> 

Wed, Feb 28 , 20'/8 at ~24 PM 

I do nO l 1/)lOrk f ( the street depart ent. garbage j ejJartment. or th e CO Ut1 I do not forward email s hi S p a t1lcul 3 r e ail 
address IS for water dept bLJ - Iness oil lyl Please refrain from ematll 9 me SIr. 

Laura f ate ,{ille :J(8 SL: m lil g Chrisli !1 2. st.li ras my smail addreSS oTockec' pl2as'" 
forwarcl the attached t ths mayor and r.01;1/0 COJllcii 

<COMPLAINT TO WH ITE COUNTY OEM.pdf> 

Don Hamrick <1"i5ss@yahoo.com> Wed, Feb 28, 20 -; 8 at -:29 PM 
To: Laura Ba lentine <ibalentine.kensett@gmair.com> 

Did you NOT trlink to give me the email address for the Public Works Department? Oh, that's not 
your job. 

Your request is, however, a . roper response, except for your attitude and omission of the Public 
Works epal1ment email ad . ress 
Quott:'(l texl hI oem1 

laura Balentine <Ibaientine .kensett@gmail.com> 
To: Don Hamrick <kiSss@yahoocom> 

Wed , Feb 28, 2018 at 1 38 PM 

Sir rry 'esoon se was in no way out of lil'e or presented wi th an attltu e a ld the ci ty does nol "lave wha t you continue to 
I-erer to as a pub /r c "liar s Oepartmeill but the street and sa ,- ,taciO depart ent does not ave an email address if you 
need SOmel:11ng addressed thWLlgh them I would suggest a phone cal! ro the ci ty [l a il . 
'tJwnlE:-r. r~v' h'odpllj 

Don Hamrick <kiSss@yahoo.com> . /) . Wed, Feb 28, 20"18 at 30_9 PM 

https.llmat1.google .com,mali/u/onul=2&,k=6a25305693il'JSV8(=CPly5ZWIT,{!( en .8:vl ew=pt<'!,search=lnbox&th= 161 df5c5b47881 d8&slIn l= 16 '1 ddc697b5 7 .. '1 /2 



To: Laura Balentine <Ibalentine .kensett@gmai l.com> 

Thank you for you rudeness and your information on the City of Kensett's limit~d mean· of 
commun 'cations . I had q lit running for mayor of Kensett in the fall of last year. But because of 
y ur rudeness today, I just now returned from the Count Cle k's Ofnce w ith a copy of th e spiral 
bound book titled, "Running for Public ffi ce: A 'Plain English' Handbook for Candidates" 
published by the State Board of Election Commissioners, Litile Rock" 2018 Edition." 

! will now be running for mayor of Kensett thanks to you. And If I get elected I will lire you 

DON' 1/ l\. F~ i CK 

NEXT 1 1,0. Y R OF KENS :: TT 
Guoleu Ie <I hlc' en 

Laur,a Balentine <!baientine ,kensett@gmail.com> 
To : Don Hamrick <kiSss@yahoocom> 

Wed, Feb 28,2018 at 8:20 PM 

Sii I was in no way rude to you. The city does not have a lack of communication 'Iou are free to stop by or cal! city hail 
any time you fee' necessaiY' and if it is within au, means of heiping lloU then we will be g!ad to oblige but these emails 
from you to an address that ! c~eated to help with water department communications does not belong to the ci ty and what 
you are return ing to me is considered personally threatening ane! harassing and if you continue to do so 1 will have no 
other choice but to pursue ail affidavit for said charges. 
IQcJolec Ie " h'':l:le r 

/2-
tltlps 'llmaii.google ,coml lnaIIIUlOf?ul =2B"k=6a25305693&Js'ler=CPly5ZVViTxk .en .8,view=pti!,sea,·ch=inbo:(8,t = 16 1 d{5c5b4 788I dSS,siml= '1 01 ddc697b57 . 2i2 



Qllldll - \.JUIVIr-LI-\I!\' I Ur ILUUUII'!u UII \.......nt:.;::, 

Gila; La',lra Baie if a ~ i b-3le tir. e . ka~ set @ r:-]ai ~ .com> 

COMPLAINT OF FLOOD~NG 0 TCHES 
6 rnessages 

Don Hamrick <kiSss@yahoo.com> Wed, Feb 28, 2018 at '1257 PIVI 
To: Tamara Jenkins <tJenkinsoem@gmaii.com> Carla johnson <cjohnson@gmail.com>, Ch~istina Aleberson 
<calbe;'son. kensett@gmaii .com>. Laura Balentine <lba!entine. hensett@gmail.com> 

SEE ATTA HED 

Laura Balentine, presuming Christina still has my email address blocked, please fonNard the 
attached to the mayor and town council. 

-:J COMPLAINT TO W,",lITE COUNTY OERfLpc1f 
133SK 

lalt~ rEl Balentine <lbalentine.kensett@gmaiLcom> 
To : Don Hamrick <ki5ss@yahoo.com> 

'Ned, Feb 28,2018 at 124 PM 

I do ,lot wol'l< fo r the street dep3rtmen t garbage clepartment. or the court I do not iorward em ails this parti cu lar email 
address IS fo( 'Nater dept b Siness onlyl Please refra in from emaill l'lg 'TIe sir. 

On Feb 28 2018 at 12 57 P ,Oon Hamrick <~ J 5s5@\.ar- )G':.)I11> Wfme 

Law'::;; 'alentlfie presumi;lg Ch is ''ina still has my 8mail address blocked, please 
f OIl! 'a,-d the 3ttached to t rl 8 rnayor and t011ll1l council 

<COMPLA1NT 0 WH iTE COUNTY OEM.pdf> 

Don Hamrick <ki5ss@yahoo.com> Wed, Feb 28, 2018 at 'j29PM 
To: !..8ura Balentine <iba!entine.kensett@gmaiico::1> 

Did you NOT think to give me the email address for the ublic Works Department? h, that's not 
your job . 

Your request is, however, a proper response, except J your attitude and omission of the Public 
Works Department e ail address. 
r uoted IS'<1 h,O ~rJ 

l al.lr.al Balentine <Ibalentine.kensett@gmail.com> 
To: Don Hamrick <kiSss@yahoo.com> 

Weei, Feb 28 , 20'18 at 138 PM 

SI rI'y 'cspons2 was i no way out of lif"e 0; Q(2sented with an at:itUG8 3!\d the c ity ,joes not navs what you continue to 
refer [0 as a publi C vvoi-ks Oepai1men( bu the street and sa-,ltaqOn depart .ent does not have an email address if you 
need somewlng addressed through them I wou ld suggest a phone cal. to the city hal l. 

JOI',j <",I i 'dc''' '- I 

Don Hcnmric.il; <ki5ss@yahoo.com> Wed, Feb 28, 20"8 at 309 PM 

https:llmall .google com m al l.lu /Oi?u l =2&ik=6a25305693&Jsver=CPIl'5ZWiT~k .en . 8,view=pt8,search=inbox&th=161 df5c5b47881 d8&siml=161 ddc697b57 " 2 



To· Laura Balentine <Iba lentine.kensett@gmali.com> 

Thank you for you rudeness and your information on the City of Kensett's limited means of 
communications. I had quit running for mayor of Kensett in the fall of last year. But because of 
your rudeness today, I just now returned from the Count Clerk's Office with a copy of the spiral 
bound book titled, "Running for Public Office: A 'Plain English' Handbook for Candidates" 
published by the State Board of Election Commissioners, Little Rock" 2 18 Edition ." 

I will now be running for mayor of Kensett thanks t you. n If I get elected I will f re you. 

00 ,L\fVl? jC'( 
'J E)U I ·,D..Y0 P IF <EN . .2ETT 
IOuoled lex l h,oder 

Laura Balentine <Ibaientine .kensett@gmai i com> 
To : Don Hamrick <ki5ss@yanoo.com> 

Wed, Feb 28, 2018 at 8:20 Pllil 

Sir i was in no way rude to you. The city does not have a :ack of communication you al-e free to stop by or ca ll city hall 
any time you feel necessary and if it is within our means of helping you then we will be glad to oblige but these emai ls 
from you to an address that I created to help witrl water department communications does not belong to the city and what 
you are retu rning to me is considered personal·.)! t:lreatening and ha;-assing and if you continue to do so : vvil: have no 
other choice but to pu;-sue an affidavit for said charges. 
I C/uole tJ Ie 'I h.o,j~1 I 

ilttpS: ' /mail .googlecom/mclll/u ionUl=2&1i<=6a25305693&jsver=CPly5ZWiT;(k.en ./l.view=ptil,search=lnboxil. lh= ·j S·j df5c5b4 788·1 d88,slml= 161 ddc697b57 2,2 



Don Hamrick 
322 Rouse Street, Kensett, Arkansas 72082 

Tamara Jenkinsy Coordinator 
White County Office of Emergency Services 
2301 East Line Road 
Searcy, AR 72143 

Wednesday, February 28, 2018 
Email: kiSss@yahoo.com 

rtlNlllIP-,t & '"-' 
That title applies not only to the federal, state, and county level of governments 

concerning suspiciously threating and dangerous things or events but it also applies to 
mundane, routine, and boring things such as blocked neighborhood ditches in violation of 
a federal, state, and/or county flood control program. 

Yes! Nothing has been done about my 
suggestion to improve the drainage of 
ditches in Kensett. I have complained of this 
during draught and flood seasons and 
nothing gets done. Maybe it is because my 
boring complaint is a boring topic for its 
boring redundancy. A redundancy is also 
boring in itself! (The redundant humor is 
intended for its redundancy). How many 
times do I have to complain? To the point of 
redundancy. Jeezopete! 

Today, I made another attempt to get 
the flooded Rouse Street ditch rain water to 
flow into the neighborhood's main ditch at 
the dead-end of Rouse Street as the following , 
phots show: 

Yesterday, I bought a $50 wheel
barrow at Lowe's and I began d earing the 
ditch at my residence at 322 Rouse Street 
shown at right. The wheelbarrow speeds p 
the transfer of leaves and pine needles from 
Rouse Street to Doniphan Street for the 
3rd Monday of each month's run of City of 
Kensett's vacuum truck. The following 
photos show my attempt to clear the leaves 
from my residence to the dead-end with my 
landscaping rake. 
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The photo below shows the Venturi Effect of 
this ditch (smaller width) with faster flow 
compared to the larger width ditch upstream 
and the larger width m ain ditch dOlAmstream. 

2 
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The photo below shows my property at the corner of Rouse Street and Donip han 
Street. The lemon-yellow gas line warning post and the yellow flags along Rouse Street 
planted directly in the what would be a ditch if it were further down Rouse Street were a 
direct result of my 811 call for surveys from the utilities last falL The spray paint markings 
are new as of yesterday after I bought the wheelbarrow at Lowe's yesterday morning. 

AIIIIt tha PIes of 'IWI B:raocI1. 
During the first week of April, next month, I will pay Asplundh Wood Chipp ing 

Service $600 to chip all the piles of pine tree branches and other wood types in my yard 
and straddling the ditch. I will have Asplundh throw the chips back into my yard so I can 
later spread and till the chips back into the soil. I will then remove pine tree stwnps. And 
when I can afford it, I will then haul in one or two dump truck loads of topsoil to spread 
and slope the new topsoil so future rain water will flow toward the ditches. I will then 
either throw grass seed or buy rolls of sad for my yard. 

The spray paint markings at the intersection of Rouse Street and Doniphan Str eet 
imply that the City of Kensett is preparing to replace the drain pipe under Rouse Street. 
The drain pipe apparently got crushed on the gas warning post side of the drain pipe by 
the weekly garbage truck making their left turn North onto Doniphan Street after backing 
down Rouse Street to pick up garbage. I appreciate the forthcoming replacement of the 
drain pipe. But the apparent apathy of the City of Kensett over clogged and blocked ditches 
in the neighborhood is the subject of this complaint. 

It is not my job to clean neighborhood ditches, even if it is to help alleviate flooding 
during rainy days for the benefit of the neighborhood. That's the job of the Coordinator of 
the White County Office of Emergency Management when the City of Kensett ignores or 
refuses that job. This complaint is my attempt to keep the City of Kensett and White County 
Government accountable for their inactions in their mundane and boring obligations to 
their citizens. 

/~\ SincerelyI' (/'-, -,;X; 
. ~)~~;; 

Don Hamrick 
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Gmail Laura Balentine <lbalel1tine.kensett@g 1ail.com.» 

VARIOUS 
1 message 

Don Hamrick <ki5ss@yaI100 .com> Sat, Mar 10, 2018 at 9:38 PM 
To: Laura Balentine <Ibalentine.kensett@gmail.com> 

YOU STATED: In your February 28 em ail: ", .. the city does not have what you continue 
to refer to as a public works Department but the street and sanitation department does 
not have an email address ... " 

MY REBUTTAL~ Online from th e .6'. kansas Municipc:! League : Kense tt City Offici31 s lists 
"Steve Brown" as the Director of Public Works. Can you clarify why you assert "S treet 
and Sanitation Department." Which is the correct job title? 

IN YOUR NEXT EMAIL YOU STATED: " . .. and wh at you are return ing to me is 
considered personally t hreatening a nd harassing and if you contin ue to do so I will 
have no oth er choice but to pursue an affidavit for said charges. 

MY REBUTTAL: My ema ils to you'? NO WAY were they personally threaten ing or 
harassing. I am running for Mayor of Kensett. My comments to you were strictly 
political u nder th e First Amendment right to freedom of speech because you are a 
p ublic empioyee accou n table to the people of Kensett on the possibility that I m ight b e 
e lected IV1ayor of Kensett. My comm ents to you werre , and are based on the language and 
ton e of you r em a ils . Your em ails were, in fact , rude and defensive. Your use of the phrase 
"personally threatening" indicates that you tend to exagerate. That seem s to b e the 
S .O.P. for the City of Kensett because I was falsely arrested a n d falsely jailed by John 
Polard . I was maliciously prosecuted by Don Raney even th ough the first 9 secon d s of 
th e a rrest video p roved my innocence. I forced J udge Mark Derrick to recu se him self 
from h is h ostile d isplay of bias resulting from my Motion for Recusa l during the pre-trial 
stage. Th e replacement judge, (Special J u dge?) Milas Hale falsely convicted m e for 
assu alt immediately after I p roved my in nocence to the charge of Dom estic Battery in the 
3rd Degree then immediately a djou rned. That is an abuse of my due process rights. 

I s trongly suggest you reconsider your legal threat to pursue an a ffidavit for your alleged 
charges based on your exaggeration of your p resumed facts not in evidence . I d irect your 
attention to Arkansa Code § 5-54-122. Fi!ing false repol1 vll ith leW enforcement agency. 

WHY? I know my righ ts and I know the law, federal a n d state. SEE THE ATTACHED 
PDF. 

I filed a civil complaint against J u d ge Mark Derrick in the U.S. Dis trict Court in Lit tle 
Rock. Dismissed by Judge Moody (I am claiming ju dicial bias because he dismissed my 
Second Amendment case in 2006 aga in st President Bush) . Appealed to th e 8 th Circuit
dismissed (rubber-stamping the lower federal court). I submitted my Motion for 
Rehearing. ! filed seven Add endums to Motion for Rehearing. The last was my post-false
conviction m aking a fully develop ed case on a ppeal . In my a ppeal I am demandin g 
certain remedies , th e most important is my demand for an FBI Public Corruption 

httpS / /mail .google .com/mailJu/O/?ui=2&ik=6a25305693&jsver=kBTDgkPpgMA.en .8,vievv=pt&search =in box&th= 162 i 32 34c84db 7 dc8,siml=162 13234c8 . _ 1/2 
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investigation into the Kensett District Court that I h ave chara cterized as a kangaroo 
cou r t. 

Where I was falsely convicted as an innocent defendant that begs the question for 
the FBI. How many innocent defendants were convicted before me? 

All th is is part my my campaign platform: 

Make Kensett a Corruption Free Zone. 

2/2 
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M GmaH Laura Balentine <Ibalentine.kensett@gmail.com> 

- -- ----_ . 
VARIOUS 
1 message 

Don Hamrick <ki5ss@yahoo.com> Sat, Mar 10, 2018 at 9:38 PM 
To: Laura Balentine <Ibalentille.kensett@gmail.com> 

YOU STATED: In your February 28 email: " ... the city does not have what you continue 
. to refer to as a public works Department but the street and sanitation department does 
not have an email address ... II 

MY REBUTTAL: Online from the Arkansas Municipal League: Kensett City Officials lists 
"Steve Brown" as the Director of Public Works. Can you clarify why you assert "Street 
and Sanitation Department." Which is the correct job title? 

IN YOUR NEXT EMAIL YOU STATED: " .. _ and what you are returning to me is 
considered personally threatening and harassing and if you continue to do so I will 
have no other choice but to pursue an affidavit for said charges. 

MY REBUTTAL: My emails to you? NO WAY were they personally threatening or 
harassing. I am running for Mayor of Kensett. My comments to you were strictly 
political under the First Amendment right to freedom of speech because you are a 
public employee accountable to the people of Kensett on the possibility that I might be 
elected Mayor of Kensett. My comments to you were, and are based on the language and 
tone of your emails. Your emails were, in fact, rude and defensive. Your use of the phrase 
"personally threatening" indicates that you tend to exagerate. That seems to be the 
S.O.P. for the City of Kensett because I was falsely arrested and falsely jailed by John 
Polard. I was maliciously prosecuted by Don Raney even though the first 9 seconds of 
the arrest video proved my innocence. I forced Judge Mark Derrick to recuse himself 
from his hostile display of bias resulting from my Motion for Recusal during the pre-trial 
stage. The replacement judge, (Special Judge?) Milas Hale falsely convicted me for 
assualt immediately after I proved my innocence to the charge of Domestic Battery in the 
3rd Degree then immediately adjourned. That is an abuse of my due process rights_ 

I strongly suggest you reconsider your legal threat to pursue an affidavit for your alleged 
charges based on your exaggeration of your presumed facts not in evidence. I direct your 
attention to Arkansas Code § 5-54-122. Filing false report with law enforcement agency. 

WHY? I know my rights and I know the law, federal and state. SEE THE ATTACHED 
PDF. 

I filed a civil complaint against Judge Mark Derrick in the U.S. District Court in Little 
Rock. Dismissed by Judge Moody (I am claiming judicial bias because he dismissed my 
Second Amendment case in 2006 against President Bush). Appealed to the 8th Circuit
dismissed (rubber-stamping the lower federal court). I submitted my Motion for 
Rehearing. I filed seven Addendums to Motion for Rehearing. The last was my post-false
conviction making a fully developed case on appeal. In my appeal I am demanding 
certain remedies, the most important is my demand for an FBI Public Corruption 

https:flmail.google .com/mail/u/0?ik=6a25305693&view=pt&search=all&permthid=thread-f%3A 159461 0945346090972&simpl=msg-f%3A 159461 09453 . . . 1/2 
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investigation into the Kensett District Court that I have characterized as a kangaroo 
court. 

Where I was falsely convicted as an innocent defendant that begs the question for 
the FBI. How many innocent defendants were convicted before me? 

All this is part my my campaign platform: 

Make Kensett a Corruption Free Zone. 

/' I 

https /lmail ,google 'COmlmail/U/O?ik=6a2530569 3&VieW=Pt&SearCh=a l~rmthid=thread-f%3A 159461 0945346090972&simpl=msg-f%3A 15946109453 " 2/2 
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Contact Infonnation 
202 S.E. First St. 
KENSETI, AR 72082 
Phone: (SOl) 742-5156 
Fax: (501) 742-3297 

KENSElT CITY HALL ORGANIZATION CHART 

SOURCES 

Meetings: Third Tuesday Each Month 
n.1"OJI;)a~ P'LUllIUlJOI L...J;:::a~ut::: 

Web Site: Official Web Site 
Kensett City Hall Website 

Email: kenseltmayor(lvyahoo.com 
I~~-------

ONLINE SERVICES I The same-double dipping question I 
for Christina Alberson. I 

White County Personal Property Tax 
L ___ ". ___ ~ _ ~ .. 

https://www .ark. org/wh itecou ntylindex. ph p 

White County Real Estate Tax 
https://www.ark.orglwhitecountylindex.php 

--

MANAGING & PLANNING 

L MAYOR OF KENSEIT, ARKANSAS 
Alan Edge 

I I CIlY ATIORNEY 
Heath Ramsey 

I ASSISTANT TO THE MAYORJ COUNCIL MEMBERS 
Christina Alberson?' Keith Baker 

Clarence Chatmon 

I RECORDER/11U:ASURER J Kenneth Cooperwood 
Melissa Brown Don Fuller 

Ella Watson 
D. P Williams ~ 

~ 

Arkansas Vacation Kit II http://www.arkansas.comihelpful-infolfree-vacation-kiV 
Arkansas Trails Search II http://www.arkan sas.gov/ha/trails/index.php 

I i;' Ha~ck, C~ciid';';r M;y~ ;''K;-ns-';, ' 
I ' Below are my legal questions for the City Attorney Heath Ramsey to answer . I 

I 
EMERGENCY SERVICES - --

, 
POLICE CHIEF INFRASlRUCTURE MAINTENANCE 

John Potard 
ASSISTANT POLICE CHIEF 

DIRECTOR OF PUBLIC WORKS 
Derek Balentine 

Steve Brown 
INVESTIGAlOR/OFFENDER REGISTRY 

Building Permits & Inspections 
Laura Balentine? " .. 

• Conducting building construction inspections 
• Issuing building permits 

I 
FIRE CHIEF 

J • Issuing certificate of occupancy permits 
Tommy Jones • Reviewing building plans 

• Working directly with the Planning and Zoning Commission 
-

ANIMAL SERVICES 
Melissa Clark 

PARKS & RECREATION DEPARTMENT 
Animal Control Officer 

• PARK FACllmES 
• PARKS PROGRAMS 

p 

- WATER UnUTIES 

KENSETT DISTRICf COURT 
Water & Sewage Department Clerk Laura Balentine?" 

• Meter Reading 
• Meter Rates & Policies I DISTRICT JUDGE I • Water Quality Report* 

Mark Derrick 
"Annual Drinking Water Report is currently auailable at 

I DISTRICT COURT CLERK I www.healthy.arkansas.gov/englccr588.pdf 

Christina Alberson? • or in our office at 202 SE 1st St. 

I STREET SUPERINTENDENT J 
David Free ---

IN I 
I 

SANITATION & RECYCLING I 
I DEPARTMENT 

Kensett I 
~nset1 

Wate:; & Sewage Department? • 
'------------



No. 18-1053 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

DON HAMRICK 
322 ROUSE STREET 
KENSETT, AR 72082 

v. 
JUDGE MARK DERRICK (recused) 

KENSETI DISTRICT COURT 
KENSETT, AR 72082 

RE: U.S. District Court, Eastern Dist. AR, No. 4:17-MC-00018-JM 
RE: Kensett District Court, Case No. RPS #17-00012 

DEMAND FOR WRIT OF ERROR CORAM NOBIS TO THE 
U.S. DISTRICT COURT, LIITLE ROCK 

UNDER 28 U.S. CODE § 2201(A) CREATION OF REMEDY AND 
28 U.S. CODE § 2202 - FURTHER RELIEF 

AS MY SUMMARY ADDENDUM TO MOTION FOR REHEARING 
Friday, March 7, 2018 

Because I am not an attorney I use law review articles to speak for me on particular 
issues concerning subject matter jurisdiction for the federal court and for the Kensett 
District Court, Kensett, Arkansas. 

My MOTION FOR REHEARiNG is based on my DEMAND FOR WRIT OF ERROR CORAM NOBIS 

to the u.s. DISTRICT COURT FOR THE EASTERN DISTRICT OF ARKANSAS, LiTTLE ROCK, and the EIGHTH 

CIRCUITremandin g th e case NOT TO UDGE MOODY OF HE DISTRICT COURT FOR 
JUDICIAL BIAS, BUT TO THE CHIEF JUDGE. It is my intent and purpose for the 
appended COMPLAINT OF FALSE CONVICTION OF A FACTUALLY INNOCENT DEFENDANT 
to the U.S. District Court, Little Rock to serve as both my civil complaint for damages (not 
withstanding the Federal Tort Claims Act) and as my criminal complaint for a court 
ordered FBI Public Corruption investigation and prosecution of Judge Mark Derrick, Judge 
Milas Hale, and Prosecutor Don Raney for a variety of federal and state offenses including 
false arrest, false imprisonm ent, malicious prosecution, false conviction of a 
factually innocent defendant, and v iolations of my constitutional and statutory 
rights under 18 U.S. CODE § 241 C ONSPIRACY AGA INST RIGHTS and 18 U.S. CODE § 

242 DEPRIVATION OF RIGHTS UNDER COLOR OF L A W. 

My demand for WRIT OF ERROR CORAM NOBIS to the EIGHTH CIRCUIT with my intention 
that the writ is to be relayed to the u.s. DISTRICT COURT, LJTTLE ROCK is based on my federal 

1 



and state constitutional rights as a free citizen of the United States and the State of 
Arkansas. Denial of my demand WRIT OF ERROR CORAM NOBIS will be construed as 
an affirmation of my status as a non-citizen, a slave, with no enforceable rights 
as described on pages 2 and 3 of the appended Complaint to the U.S. District 
Court. 

My demand is also based on the PRINCIPLE OF LEGALITY IN A CRIMINAL PROCEDURE for 
my protection against prosecutorial and judicial bias and misconduct that should have 
protected me from fa lse arrest, f alse imprisonment, malicious prosecution, false conviction 
of a factually innocent defendant, and violations of my constitutional and statutory righ ts . 
But as you see, the PRINCIPLE OF LEGALITY IN A CRIMINAL PROCEDURE did not protect me this 
far. I construe this failure of protection to allege that my status is now and has been since 
2002 that of a non-citizen, a slave, with no enforceable rights because I have tried to 

enforce my rights in the federal courts without success. The legality of the cause and 
effect principle means that I am a slave with no enforceable rights In violation 
of the Thirteenth and Fourteenth Amendments to the U.S. Constitution. The 
federal courts stand in violations of my rights as a free citizen of the United 
States. (AGAIN, See pages 2 -3 of the appended Complaint to the U.S. District 
Court Little Rock) This is a logical and a legal claim. Therefore, 
I have successfully STATED A CLAIM TO WHICH I HAVE A RIGHT TO A 
JUDICIAL REMEDY. 

My mother has emotional/behavior problems, Oppositional Defiant Disorder, 
Intermittent Explosive Disorder, Histrionics Disorder, anger issues, all making her prone 
to making false accusations out of passing anger and paranoia (suspecting early stage of 
Alzheimer's and Dementia). I am my mother's live-in caregiver. I was arrested January 18, 
2017 during one of my mother's raging anger episodes, the police claiming Domestic 
Battery in the 2nd Degree but altering the arrest ticket to 3rd Degree. I did not commit any 
offense against my mother. 

Being a caregiver to my own mother is a sacred right in the King James Bible, 
Exodus 20:12 "Honour thy father and thy mother: that thy days may be long upon the land 
which the Lord thy God giveth thee." This sacred right is protected by the Privileges and 
tmmunities Clause of the u.s. Constitution and the Fourteenth Amendment. 

Citing Margaret Z. Johns, UNSUPPORTABLE P.ND UNJUSTIFIED: A CRITIQUE OF ABSOLUTE 

PROSECUTORIAL IMMUNITY, 80 Fordham Law Review 509 (2011),1 See pages 36-37 of the 
appended Complaint to the u.s. District Court, Little Rock: 

Congress-buttressed by the constitutional authority of the Fourteenth 
Amendment, which was ratified in 1868-expanded the scope of the 
1866 Act by adding the civil liability provision of the Ku KLUX KLAN ACT of 
1871, which prohibited any person from depriving any citizen of the 
rights, privileges, and immunities secured by the Constitution.2 

1 Available at: http://ir.lawnetJordham.edu!flr/vol80/iss2/4 

2 Ku KLUX KLAN ACT OF 1871, ch. 22, § 1, 17 Stat. 13. 13 (codified at 42 U.S.c. § 1983). The 1871 Act also 
included criminal penalties for conspiring to violate civil rights, authorized the President to send 
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These remedial provisions w ere intended to be broadly construed. 
Thus, Representative Shellabarger declared: 

This act is remedial, and in aid of the preservation of 
human liberty and human rights. All stat utes and 
constitutional provisions authorizing such statutes 
are liberally and benefice nt ly construed. . . . [TJhe 
largest latitude consistent with the w ords employed is 
uniformly given in construing such statutes and 
constitutional provisions as are meant to protect and 
defend and give remedies for their w rongs to all the 
people. 3 

As this history shows, when § 1983 w as adopted in 1871 , the 
common law did not recognize absolute prosecutorial immunity. In 
fact, prosecutors were liable in common law tort actions for 
malicious prosecut ion. 

Therefore, I add another Claim for a judicial remedy, the violation of my First 
Amendment right to religious freedom as applied to my fa lse arrest, false imprisonment, 
and false conviction for an offence I did not commit and for the false conviction for an 
offense I was not originally arrested for, Dom estic Battery in the 2nd or 3rd Degree sin ce 
being a caregiver to one's ovvn mother is a religious right under Exodus 20:12. 

1fT FALSE r-.o Iw.TIII OF A FA IIAll Y .IDIT IlfENDANT 

SUb~m't;;,~~x 
·/J&6/,~J'2f&f:'~) 

Don . mrick 
322 Rouse Street 
Kensett, Arkansas 72082 
Email: ki5ss@yahoo.com 
Ph one: (501) 742-1340 

military forces to suppress violence aimed at depriving civil rights of citizens and other persons. 
and authorized the suspension of habeas corpus for a limited time.ld. §§ 2-4,17 Stat. at 13-15. 

3 CONGo GLOBE, 42ND CONG., 1ST SESS. APP'X 68 (1871); see also id. at 217 (remarks of Sen. Thurman) 
(expressing his opposition by remarking that "there is no limitation whatsoever upon the terms 
that are employed (in § 1983], and they are as comprehensive as can be used"); CONG o GLOBE, 42ND 
CONG., 1ST SESS. 800 (remarks of Rep . Perry) ("Now, by our C).ction on this bill we have asserted as 
fully as we can assert the mischief intended to be remedied.") ; id. at 476 (remarks of Rep. Dawes) 
<the person who "invades, trenches upon, or impairs one iota or tittle of th e least of [constitutional 
rights), to that extent trenches upon the Constitution and laws of the United States, and this 
Constitution authorizes us to bring him before the courts to answer therefor"). 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 
500 West Capitol Avenue, Little Rock, Arkansas 72201 

Don Hamrick 
322 Rouse Street 
Kensett, AR 72082 

PLAINTIFF 

v. 

) CASE NUMBER 

) CML CASE fOR DAMAGES 
) 28 U.S. Code § 1331 · FEDERAL QUESTION 
) 28 U.S. Code § 1343(a)(1)-(4) CIVIL RIGHTS 
) 28 U.S. Code § 1455(a) PROCEDURE FOR REMOVAL OF CRIMINAL PROSECUTIONS 

JUdge Milas Hale (Special Judge) ) 28 U.S. Code § 1651 WRITS 
Kensett District Court ) 28 U.S. Code § 1652 STATE LAWS AS RULES OF DECISION 
101 NE first Street ) 28 U.S. Code § 1657 - PRIORITY OF CIVIL ACTIOI~S 
Kensett, AR 72082 ) 28 U.S. Code § 1915(a)(1) PROCEEDINGS IN FORMA PAUPERIS 

) 28 U.S. Code § 2201(a) CREATION OF REMEDY 
Judge Mark Derrick ) 28 U.S. Code § 2202 - FURTHER RELIEF 
(Recused Judge for judicial b ias) ) 28 U.S. Code § 2283 - STAY OF STATE COURT PROCEEDINGS 
Kensett District Court ) 42 U.S. Code § 1981 (a) & (c) EQUAL RIGHTS UNDER THE LAW 
101 NE First Street ) 42 U.S. Code § 1983 CIVIL ACTION FOR DEPRIVATION OF RIGHTS 
Kensett, AR 72082 ) 42 U.S. Code § 1985(2) & (3) CONSPIRACY TO INTERFERE WITH CIVil RIGHTS 

Prosecutor Don Raney 
Ken sett District Court 
101 NE First Street 
Kensett, AR 72082 

DEFENDANTS 

) 42 U.S. Code § 1986 ACTION FOR NEGLECT TO PREVENT 
) 42 U.S. Code § 1988 PROCEEDINGS IN VINDICATION OF CIVIL RIGHTS 
) 
) FEDERAL ClUMES (ALLEGATIONS VS DEFENDANTS) 
) 18 U.S. Code § 241 CONSPIRACY AGAINST RIGHTS 

) 18 U.S. Code § 242 DEPRIVATION OF RIGHTS UNDER COLOR OF LAW 
) 
) f RtCvP Rule 5.1. Constitu tional Cha llenge ttl) a Sta tute 
) 28 V .S.C § 2403:(a) & (b ) Intervention by Umted Stat es 

___________ ) [amd) a State; COJrnstitutional Qu estion 

COMPLAINT OF FALSE CONVICTION OF A 
FACTUALLY INNOCENT DEFENDANT 

RELATED CASES 
RE: 81h Circuit, No. 18-1053 (Pending Motion for Rehearing) 

RE: U.S. District Court, Eastern Dist. AR, No. 4:17-MC-00018-JM (Wrongfully Dismissed) 

RE: Kensett District Court, Case No. RPS #17-00012 (Falsely Convicted) 
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Having Enforceable R-gbts in Fed ral Curts is Slavery 

LATIN: Q[abeat! imontinus foebHutt atni 11il(JI~ t in factus' es't parte sputa! ~bte(te nuna urgeri 
rigbto (nquit sum as't balJens' srrlJo(us. 

TRANSLATED: Beware! The federal co rt has become the slaver! With no 
enforceable rights I am but a slave. 

Even when I have law ,eview articles addressing particula, issues fol' me 
(because I am not an atfo,nev) I stili get Igno,ed and dismissed because 
I am not an atto,ney. That is the epiphany of Judic/al bias and cOl'l'llption. 

In all of the federal civil rights cases I have filed (2002-2006) for the Second Amendment 
right to openly and concealed carry in intrastate and interstate travel (nationwide) from a 
merchant seaman's perspective, everyone of these cases were dismissed. I appealed all the 
way up to the U.S. Supreme Court, TWICE, without an attorney to represent me. I had two U.S. 
Courts of Appeals with opposing opinions on the Second Amendment. One Court of 
Appeals said the Second Amendment is an individual right. The other said it is not an 
individual right. An employee at the U.S. Supreme Court told me that having two opposing 
opinions from two U.S. Courts of Appeal on the same issue guaranteed that my case will get 
placed on the docket to be heard. My appeal was denied! 

Apparently my appeal was too much of a political hot potato, as I intended it to be, for 
the U.S. Supreme Court because they presumptively do not believe National Open/Concealed 
Carry under the Second Amendment will stop mass murder. See, Heather A. Butler, WHY Do 
S MART PEOPLE Do FOOLISH THINGS? INTELLIGENCE Is NOT THE SAME AS CRlTlCAL THINKING AND THE 

DIFFERENCE MATTERS, Scientific American I Behavior & Society, October 3, 2017. Available at 
www.scientificamerican.com/article/why-do-sm art -people-do-foolish -th i n gsl 

Now, when I am an innocent defendant representing myself at the Kensett District 
Court in Arkansas, the two judges, (I forced the first judge to recuse himself for judicial bias; the 
replacement judge presumptiveiy convicted me on a lesser offense in retaliation for forcing the 
first judge's recusal (my po/iticai opinion» both ignored my exculpatory motions proving my 
constitutional protections from false arrest, false imprisonment, and false conviction; and 
proving my innocence. (That is a Facti) 

All of this amounts to an undeniable conclusion that I have no enforceable rights in 
any court. Having no enforceable rights portrays me to be a slave with no enforceable rights 
at all. There is distinctly the undeniable existence of judicial bias, prejudice, or perhaps hatred 
against civil plaintiffs and innocent defendants getting falsely convicted in retaliation for 
rEpresenting themselves in local, state, and federal court. (Excuse my redundancy). It's the 
nature of the beast, I suspect. I am now forced to use Bold Font to emphasize 
facts supporting m y rights and facts proving my innocence. Otherwise, I will get 
ignored and dismissed again! 

If the U.S. District Court for the Eastem District of Arkansas dismisses this 
civil complaint herein then the U.S. District will confinn my status as a lave with 
no enforceable rights at all. 
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Citing from Jerry Bonanno, FACING THE LION IN THE BUSH: EXPLORING THE IMPLICATIONS 

OF ADOPTING AN INDIVIDUAL RIGHTS INTERPRETATION OF THE SECOND AMENDMENT TO THE UNITED 

STATES CONSTITUTION, 29 Hamline 1. Rev. 461, Summer, 2006: 

. , . abolitionist Freder ick Douglass argued against limited readings of the 
term "the people," which contributed to the constitutional survival of 
slavery.4 Mr. Douglass questioned interpretations that substituted a part of 
the people for the whole people.s 

He wrote that such selective readings of the term disregarded "the plain and 
commonsense reading of the instrument itself; by showing that the 
Constitution does not mean what it says, and says what it does not mean.S66 

Citing Frederick Douglass. [1857] (1985). "THE SIGNIFICANCE OF EMANCIPATION IN THE 

WEST INDIES." Speech, Canandaigua, New York, August 3, 1857; collected in pamphlet by 
author. In THE FREDERICK DOUGLASS PAPERS. SERIES ONE : SPEECHES, DEBATES, AND 
INTERVIEWS. Volume 3: 1855-63. Edited by John W. Blassingame. New Haven: Yale 
University Press, p. 204: 

"Let me give you a word of the philosophy of reform. The whole history of 
the progress of human liberty shows that all concessions yet made to her 
august claims, have been born of earnest struggle. The conflict has been 
exciting, agitating, all-absorbing, and for the time being, putting all other 
tumults to silence. It must do this or it does nothing. If there is no struggle 
there is no progress. Those who profess to favor freedom and yet depreciate 
agitation, are men who want crops without plowing up the ground, they 
want rain without thun der and lightening. They want the ocean without the 
awful foar of its many waters." 

"This struggle may be a moral one, or it may be a physical one, and it may 
be both moral and physical, but it must be a struggle. Power concedes 
nothing without a demand. It never did and it never 'Will. find out just what 
any people will quietly submit to and you have found out the exact measure 
of injustice and wrong which vvill be imposed upon them, and these will 
continue till they are resisted with either words or blows, or with both. The 
limits of tyrants are prescribed by the endurance of those whom they 
oppress. In the light of these ideas, Negroes will be hunted at the North, and 
held and flogged at the South so long as they submit to those devilish 
outrages, and make no resistance, either moral or physical. Men may not get 
all they pay for in this world; but they must certainly pay for all they get. If 
we ever get free from the oppressions and wrongs heaped upon us, we must 
pay for their removal. We must do this by labor, by suffering, by sacrifice, 
and if needs be, by our lives and the lives of others." 

4 Steph en P. Halbrook, THAT EVERY MAN BE ARMED: THE EVOLUTION OFA CONSTITUTIONAL RIGHT 54 at 104 
(Univ. of N.M. Press 1984) (citing 5 Frederick Douglass, LIFE AND WRITINGS 201, 375 (Foner ed ., 
1950». 

5 lb. 

6 Id. (citing 2 Frederick Douglass, LIFE AND WRITINGS 56. 201 , 420 (Foner ed ., 1950)). 
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PARTIES 

1. PLAINTIFF: 

Don Hamrick, 322 Rouse Street, Kensett Arkansas, 72082 (falsely charged with al1 

offense I did not commit, but having proved my innocence of that offense and that 

charge was dismissed judge Milas Hale instantly blindsided me by convicting me of a 

lesser offense at the last second before adjournment without a continuance to prepare 

for that lessor offense.) 

2. DEFENDANTS: 

Judge Milas Hane, Judge Malt"k Derrick (recused for judicial bias), and Prosecutor 

Don Raney, are all members of the Kensett District Court, 101 NE First Street, 

Kensett, AR 72082. 

JURISDICTION 

This case arises under the First, Sixth, Ninth, and Tenth Amendments to the 

Constitution of the United States and under the federal laws listed in the caption of this 

complaint. 

CONSTITUTIONAlL CHALlLlENGlE 

This case presents federa l questions within this court's jurisdiction pursuant to the 

FRCvP R ULE 5.1. CONSTITUTIONAL CHALLENGE TO A STATUTE and 28 U. S.C § 2403(a) & (b) 

INTERVENTION BY UNiTED STATES [AND] A STATE; CONSTITUTIONAL QUESTION 

Citing Schermerhorn v. State of Arkansas , 2016 Ark. App. 395 (September 14, 2016) 
An ironclad rule of law is that an appellant must raise an issue ill the circuit court 
and support it with a sufficient argument and legal authority, if there is arry, to 
preserve it for an appeal. Raymond v. State, 354 Ark. 157, 162, 118 S. W.3d 567, 571 
(2003). This is true even when the issue concerns the constitutionality of a statute. Id. 
If a particular thwry was not presented to and ruled upon by the circuit court, then 
the theory will not be reviewed on appeal. Id. In other words, an appellant has the 
burden of providing a record sufficient to demonstrate reversible error. Id. 

DECLARATORY JUDGMENT 

The court has the authority to issue a declaratory judgment under 28 U.s.c. § 2201 

CREATION OF REMEDY and to issue injunctive relief under 28 U .S . CODE § 1343(A)(1)-(4) CIVIL 

RIGHTS and FEDERAL RULES OF CIVIL PROCEDURE - RULE 65 INJUNCTIONS AND RESTRAINING ORDERS. 

But I still demand a jury trial. 
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CONSTITUTIONAL AMENDMENTS 

Am endment r 
Congress shall make no ... abridging the freedom of speech, ... or the right of the 
people peaceably to assemble, and to petition the government for a redress of 
grievances . 

Amendment VI 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the state and district wherein the crime shall have been 
committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the 
wi tnesses against him; to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense. 

Amendment IX 

The enumeration in the Constitut" on, of certain rights , shall not be construed to deny 
or disparage others retained by the people. 

Amendment X 

The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the states, are reserved to the states respectively, or to the people. 

U.S. DISTKU T COUR.T 

28 u.s. Code § 1331 - fEDERAL QUESTJON 

The district courts shall have original jurisdiction of all civil actions arising 
under the Con.stitu tion, laws, or treaties of the United States.) 

28 U.S. Code § 1343(a)(1)-(4) CIVIL RIGHTS 

The district courts shall have original jurisdiction of any civil action 
authorized by law to be commenced by any person: 

(1) To recover damages for .. . deprivation of any right or privilege of a citizen 
of the United States, by any act done in furtherance of any conspiracy 
mentioned in section 1985 of Ti tle 42; 

(2) To recover damages fro m arry person who failS to prevent or to aid in 
preventing any wrongs mentioned in section 1985 of Title 42 which he had 
knowledge were about to occur and power to prevent; 

(3) To redress the deprivation, under coler of any State law, statute, ordinance, 
regulation, custom or usage, of any right, privilege or immunity secured by the 
Constitution of the United States or by any Act ofCongress providingfor equal 
rights of citizens or of all persons within the j urisdiction of the United States; 

(4) To recover- damages or to secure equitable or other relief under any Act of 
Congress providing for the protection of civil rights, including the right to 
vote.) 
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28 U.S. Code § 1455(a) PROCEDURE FOR REMOVAL OF CRIMINAL PROSECUTIONS 

A defendant ... desiring to remove any criminal prosecution from a State court 
shall file in the district court of the United States for the district and division 
within which such prosecution is pending a notice afremoval signed pursuant 
to RULE 11 OF THE FEDERAL RULES OF CIVIL PROCEDURE and containing a 
short and plain statement of the grounds for removal, together with a copy of 
all process, pleadings, and orders served upon such defendant ... in such 
action. 

28 U.S. Code § 1651 WRITS 

(a) The Supreme Court and all courts established by Act of Congress may issue 
all writs necessary or appropriate in aid of their respective jurisdictions and 
agreeable to the usages and principles of law. 

(b) An alternative writ or rule nisi may be issued by ajustice or j udge of a court 
which has jurisdiction. 

28 U.S. Code § 1652 STATE LAWS AS RULES OF DECISION 

The laws of the several states, except where the Constitution or trea ties of the 
United States or Acts of Congress otherwise require or provide, shall be 
regarded as rules of decision in civil actions in the courts of the United States, 
in cases where they apply. 

28 U.S. Code § 1657 - PRIORITY OF CIVIL ACTIONS 

(a) Notwithstanding any other provision of law, each court of the Un ited States 
shall determine the order in which civil actions are heard and determined, 
except that the court shall expedite the consideration of any action brought· 
under chapter 153 or section 1826 of this title, any action fo r temporary or 
preliminary injunctive relief, or any other action if good cause therefor is 
shown. For purposes of this subsection, "good cause" is shown if a right under 
the Constitution of the United States or a Federal Statute (including rights 
under section 552 of title 5) would be maintained in a fac tual context that 
indicates that a request for expedited consideration has merit. 

28 U. S. Code § 1915(a)(1) PROCEEDINGS IN FORMA PAUPERIS 

Subject to subsection (b), any court of the United States moy authorize the 
com mencement, prosecution or defense of any suit, action or proceeding, civil 
or criminal, or appeal therein, without prepayment affees or security therefor, 
by a person who submits an affidavit that includes a statement of all assets 
sud1 prisoner 7 possesses that the person is unable to pay such fees or give 
security therefor. Such affidavit shall state the nature of the action, defense or 
appeal and affiant's belief that the person is entitled to redress. 

28 U.S. Code § 2201(a) CREATION OF REMEDY 

In a case of actual controversy within its jurisdiction, .. . as determined by the 
adm inistering authority, any court of the United States, upon the filing of an 

7 OBJECTION: Proceeding In Forma Pauperis is not limited to prisoners. The error implying that 
Proceeding In Forma Pauperis is limited to prisoners must be corrected. 
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appropriate pleading, may declare the rights and other legal relations of any 
interested party seeking such declaration, whether or not further relief is or 
could be sought. Any such declaration shall have the force and effect of a final 
judgment or decree and shall be reviewable as such. 

28 U.S. Code § 2202 - FURTHER RELIEF 

Further necessary or proper relief based on a declaratory judgment or decree 
may be granted, after reasonable notice and hearing, against any adverse 
party whose rights have been determined by such judgment.) 

28 U.S. Code § 2283 - STAY OF STATE COURT PROCEEDINGS 

A court of the United States may not grant an injunction to stay proceedings 
in a State court except as expressly authorized by Act of Congress, or where 
necessary in aid oOts iurisdicticm., or to protect or effectuate its judgments. 

42 U.S. Code § 1981(a) & (c) EQuAL RIGHTS UNDER THE LAW 

(a) Statement of Equal Rights 

All persons within the jurisdiction of the United States shall have the 
same right in every State and Territory to make and enforce contracts, 
to sue, be parties, give evidence, and to the full and equal benefit of all 
laws and proceedings for the security of persons and property as is 
enjoyed by white citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, and to no other. 

(c) Protectio n Against Impairment 

The rights protected by this section are protected against impairment 
by nongovernmental discrimination and impairment under color of 
State law. 

42 U.S. Code § 1983 CIVIL ACTION FOR DEPRrvATION OF RIGHTS 

EvelY person who, under color of any statute, ordinance, regulation, custom., 
or usage, of any State or Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the Un.ited States or other person within 
the jurisdiction thereof to the deprivation of any rights, privileges, or 
immunities secured by the Con.stitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper proceeding for 
redress, except that in any action brought against a judicial officer for an act 
or omission taken in such officer's judicial capacity, injunctive relief shall not 
be granted unless a declaratory decree was violated or declaratory relief was 
unavailable . .... 

42 U.S. Code § 1985(2) & (3) CONSPIRACY TO INTERFERE WITH crVIL RIGHTS 

(2) Obstructing justice; Intim idating Party, Witness, or juror 

If two or more persons in any State or Territory conspire to deter, by force, 
intimidation, or threat, any party or witness in any court of the United States 
from attending such court, or fro m testifYing to any matter pending therein, 
freely , fully, and truthfully, or to injure such party or witness in his person or 
property on account of his having so attended or testified, or to influence the 
verdict, presentment, or indictment of any grand or petit juror in any such 
court, or to injure such juror in his person or property on account of any 
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verdict, presentment, or indictment lawfully assented to by him, or of his being 
or having been such juror; or if two or more persons conspire for the purpose 
of impeding, hindering, obstructing, or defeating, in any manner, the due 
course ofjustice in any State or Territory, with intent to deny to any citizen the 
equal protection of the laws, or to injure him or his property for lawfully 
enforcing, or attempting to enforce, the right of any person, or class of persons, 
to the equal protection of the laws; 

(3) DEPRIVING PERSONS OF RIGHTS OR PRIVILEGES 

If two or more persons in any State or Territory conspire or go in disguise on 
the highway or on the premises of another, for the purpose of depriving, either 
directly or indirectly, any person or class afpersons of the equal protection of 
the laws, or of equal privileges and immunities under the laws; or for the 
purpose of preventing or hindering the constituted authorities of any Scate or 
Territory from giving or securing to all persons within such State or Territory 
the equal protection of the laws; or if two or more persons conspire to prevent 
by force, intimidation, or threat, any citizen who is lawfully entitled to vote, 
from giving his support or advocacy in a legal manner, toward or in favor of 
the election of any laWfully qualified person as an elector for President or Vice 
President, or as a Member of Congress of the United States; or to injure any 
citizen in person or property on account of such support or advocacy; in any 
case of conspiracy set forth in this section, if one or more persons engaged 
therein do, or cause to be done, any act in furtherance of the object of such 
conspiracy, whereby another is injured in. his person or property, or deprived 
afhaving and exercising any right or privilege of a citizen of the United States, 
the party so injured or deprived may have an action for the recovery of 
damages occasioned by such injury or deprivation, against anyone or more of 
the conspirators. 

42 U.S. Code § 1986 ACTION FOR NEGLECT TO PREVENT (Every person who, having 
knowledge that any of the wrongs conspired to be done, and mentioned in 
section 1985 of this title, are about to be committed, and having power to 
prevent or aid in preventing the commission of the same, neglects or refuses 
so to ao, if sLlch wrongful act be committed, shall be liable to the party injured, 
or his legal representatives, for all damages caused by such wrongful act, 
which such person by reasonable diligence could have prevented; and sLlch 
damages may be recovered in an action on the case; and arry number of 
persons guilty of such wrongful neglect or refusal may be joined as defendants 
in the action; and if the death of any party be caused by ar01 such wrongful act 
and neglect, the legal representatives of the deceased shall have such action 
therefor, an.d may recover not e)(ceeding $5,000 damages therein, for the 
benefit afthe widow of the deceased, if there be one, and if there be no widow, 
then for the benefit of the next of kin of the deceased. But no action under the 
provisions of this section shall be sustained which is not commenced )fvithin 
one year after the cause of action has accrued. 

42 U,S. Code § 1988 PROCEEDINGS IN VINDICATION OF CIVIL RlGHTS: 

(a) ApPLICABILI7Y OF STATUTORY AND COMMON LA W 

The jurisdiction in civil and criminal matters conferred on the district courts 
by the provisions of titles 13, 24, and 70 of the Revised Statutes for the 
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protection of all persons in the United States in their civil rights, and for th eir 
vindication, shall be exercised and enforced in conformity with the laws of the 
United States, so far as such laws are suitable to carry the same into effect; but 
in all cases where they are not adapted to the object, or are deficient in the 
provisions necessary to furnish suitable remedies and punish offenses against 
law, the common law, as modified and changed by the constitution and 
statutes of the State wherein the court having jurisdiction of such civil or 
criminal cause is held, so far as the same is not inconsistent with the 
Constitution and laws of the United States, shall be extended to and govern the 
said courts in the trial and disposition of the cause, and, if it is of a criminal 
nature, in the infliction of punishment on the party found gUilty.) 

FEDERAL CruMES 

18 U.S. Code § 241 CONSPIRACY AGAINST RIGHTS 

If two or more persons conspire to ... oppress, ... any person in any State, 
Territory, Commonwealth, Possession, or District in the free exercise or 
enjoyment of any right or privilege secured to him by the Constitution or laws 
of the United States, or because of his having so exercised the same; or 

If two or more persons go in disguise on the highway, or on the premises of 
another, w ith intent to prevent or hinder his free exercise or enjoyment of any 
right or privilege so secured-

They shall be fined under this title or imprisoned not more than ten years, or 
both; .... 

18 U.S. Code § 242 DEPRIVATION OF RIGHTS UNDER COLOR OF LAW 

Whoever, under color of any law, statute, ordinance, regulation, or custom, 
WillfUlly subjects any person in any State, Territory, Commonwealth, 
Possession, or District to the deprivation of any rights, privileges, or 
immunities secured or protected by the Constitution or laws of the Uni ted 
States, or to different punishments, pains, or penaities, on account of such 
person being an alien, or by reason of his color, or race, than are prescribed 
fo r the punishment of citizens, shall be fined under this title or imprisoned not 
more than one year, or both; and if bodily injury results from the acts 
committed in violation of this section or ifsuch acts include the use, attempted 
use, or threatened use of a dangerous weapon, explosives, or fire, shall be fined 
under this title or imprisoned not more than ten years, or both; and if death 
results from the acts committed in violation of this section or if such acts 
include kidnapping or an attempt to kidnap, aggravated sexual abuse, or an 
attempt to commit aggravated sexual abuse, or an attempt to kill, shall be 
fined under this title, or imprisoned for any term of years or for life, or both, 
or may be sentenced to death. 
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VENUE 

Venue properly rests in the U.s. District Court for the Eastern District of Arkansas 

under 28 U.S. CODE § 1391 (B)(l) VENUE GENERALLY. 

_ Th Law Revi8w Articles rein Is My R illte Part of Sta· a Claim 

CHALLENGING THE CONSTITUTIONALITY 
OF A STATE & FEDERAL LAW 

I hereby challenge the constitutionality of the following FEDERAL LA WS and the 
following ARKANSAS STATE LA WS in accordance vvith 28 U.s.C § 2403( a) & (b) INTERVENTION BY 
UNITED STATES [AND] A STATE; CONSTITUTIONAL QUESTION and FRCvP RULE 5.1. CONSTIruTIONAL 
CHALLENGE TO A STATUTE: 

THE FALSE ARREST/IMPRISONMENTjCONVICTlON QUESTION: 

U.S. Code 
Title 42 - The Public Health and Welfare 

Chapter 118 - Alzheimer'S Disease and Related Dementias Research 
Subchapter I - General Provisions 

42 U.S. Code § 11201 - Findings 

The Congress finds that-(8) the responsibility for care of individuals with 
Alzheimer'S disease and related dememias fans primarily on their fami.lies, 
and the care is financially and. emotionally devastating; 

QUESTION: I am not challenging the constitutionality of this law. But I am asking: 

Does this law provide constitutional protection against false arrest, false 
imprisonment, and false conviction under the PRNILEGES AND IMMUNITIES CLAUSE OF 
THE U.S. CONSTITUTION AND THE CONSTITUTION OF THE STATE OF ARKANSAS for a 
family-based, live-in caregiver, i .e., a 62-year-old SOI1 (me, a U.S. Coast Guard veteran) 
being a caregiver to my 84-year-old mother (Korean War Air Force veteran) and 
step-father (Korean War Army combat veteran, now deceased from a natural cause)? 

This is the essential core issue to my defense at the Kensett District Court, that 
I have been characterizing as a kangaroo court for all the apparent violations of my 
substantive and procedural due process rights in the face of my exculpatory 
evidence false arrest, false imprisonment (13 days at the White County Jail), and 
false conviction on a lesser charge that blindsided me at the last second before 
adjournment. 

My mother's personality disorders compels her to lie out of anger. Her 911 call 
claiming domestic battery was a lie; as the first 9 seconds of the arrest video proves 
her propensity to reactively lie in a state of anger. This exculpatory evidence was 
ignored by the prosecutor and bo~h judges; sua sponte dismissal with prejudice and 
expungement of my record would have the compelling thing to do. But this is 
Kensett's kangaroo court where the prosecutor and judges have a public reputation 
of convicting everyone they can that come before them. 

10 of 50 



QUESTION: Do I presume correctly that my false arrest, false imprisonment at the county 
jail for 13 days, and my false conviction of a lesser crime are acts I()f ultra vires8 by the 
Kensett Police, the Prosecutor, and Judge Mark Derrick (recused himselfin response to my 
Motion for Recusal for Judicial Bias against me as a defendant representing myself), and the 
replacement Judge Milas Hale then the entire case the Kensett court had against me can 
be overturned and my record expunged, provided that I have the right to constitutional 
protection under the PRIVILEGES AND IMMUNITIES CLAUSE OF THE U .S. CONSTITUTION AND THE 

CONSTITUTION OF THE STATE OF ARKANSAS as a caregiver to my 84-year-old mother. Correct? 

LAW REVIEW ARTICLE: Samuel R. Gross, CONVICTING THE INNOCENT, 4 Annual Review of 
Law and Social Science 173-92, at 189-190 (2008). CONCLUSION (excerpt): We do know that 
convictions of innocent defendan ts are a regular occurrence in the most serious criminal 
cases .... We have little direct information about false convictions for lesser crimes
misdemeanl()rs, routine felony guilty pleas, juvenile adjudications-but they may wen 
consist overwhelmingly of commonp~ace iinvestigative and burea.ucratic errors. If so, 
then most false convictions are just OIrdillllary products of everyday criminal 
prosecution and adjudication, as most traffic accidents are ordinary products of 
everyday driving ... . Whatever we do, however, sOime false convictions will continue 
tOi occur. For those cases, the lesson of the past 31{) years is dear. We must be more 
wilHmg to reconsider the guilt of convicted defendants when substantial new 
evidence of innocence emerges. 

CHALLENGING ABSOLUTE IMMUNITY FOR PROSECUTORS 
Citing Bidish Sarma, AFTER 40 YEARS, Is IT TIME TO RECONSIDER ABSOLUTE IMMUNITY FOR 

PROSECUTORS?, American Constitution Society (blog), July 19, 20169 

Four decades ago, the U.S. Supreme Court implemented a major, nationwide 
policy that consolidated prosecutorial authority: it granted prosecutors 
absolute immunity for acts committed in their prosecutorial role. This 
decision sheathed prosecutors in protective armor while they pursued 
criminal convictions through an era of crime-related hysteria, and it eroded 
one of the few mechanisms available to hold prosecutors accountable. 
Considering the growing call to acknowledge and address an epidemic of 

8 mtra vires. Latin, meaning "beyond the powers." Ultra vires describes actions taken by Kensett 
District Court, that exceed the scope of power given by the laws of the State of Arkansas. When 
referring to the acts of the Kensett District Court the U.S. Constitution and Lhe Constitution of the 
State of Arkansas are the measuring sticks of the proper scope of power. And when the Kensett 
District Court commits acts of ultra vires the Kensett Dist rict Court becomes a kangaroo 
court. A false conviction is, by definition, an act of ultra vires. 

www.acslaw.org/acsblog/after-40-years-is-it-time-to-reconsider-absolute-immunity-for
prosecutors 
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prosecuto r" al misconduct,10 now is a critical time to reflect on Imbler v. 
Pachcmanll and evaluate whether it holds up to modern-day scrutiny. 

In Imbler, the Supreme Court held that prosecutors are generally entitled to 
absolute immunity from civil liability under the federal civil rights statute, 
42 V.S.c. § 1983, for actions, taken in their role as prosecutors, that may have 
violated the rights of a criminal defendant. Absolute immunity is exactly 
what it sounds like-a blanket and unconditional grant of protection fr om 
civil liability. A related doctrine, qualified immunity, also protects 
government officials from liability, but as the Supreme Court explained in 
Harlow v. Fitzgerald,12 only if "their conduct does not violate clearly 
established statutory or constitutional rights .... " Put simply, qualified 
immunity protects government officials who abide by the ru les (although 
the law defines those rules very narrowly). Absolute immunity protects 
them from dvilliability even when they break the rules. 

As some on the Imbler Court worried,13 courts have applied absolute 
immunity broadly, even foreclosing civil suits in cases where prosecutors 
intentionally violate their constitutional obligation to turn over exculpatory 
evidence to defendants as required by Brady v. Mary land. 14 

SCOTUS's Imbler decision has been critiqued over the years. The opinion 
turned on two key considerations: (1) the Court's view of immunities 
"historically accorded the relevant official at common law;" and (2) 
"considerations of public policy" underlying that historical rule. The Court's 
view about the historical role of absolute immunity for prosecutors has 
largely been debunked by scholars and by none other than Justice Scalia 
who, in a concurring opinion joined by Justice Thomas, once observed15 that 
"[t]here was, of course, no such thing as absolute prosecutorial immunity 
when §1983 was enacted." 

10 The Editorial Board, R AMPANT PROSECUTORIAL MISCONDUCT, New York Times I Sunday Review 
Editoriai, January 4, 2014 

In the justice system, prosecutors have the power to decide what criminal charges 
to bring, and since 97 percent of cases are resolved without a trial, those decisions 
are almost always the most important factor in the outcome. That is why it is so 
important for prosecutors to play fair, not just to win. This obligation is embodied 
in th e Supreme Court's 1963 holding in Bradv v. Maryland. which required 
prosecutors to provide the defense with any eXCUlpatory evidence that could 
materia lly affect a verdict or sentence. 

Yet farr too often . state and federal prosecutors fail to fulfill that constitutional 
duty, and far too rarely do courts hold them accountable. 

111mbler v. Pachtman, 424 U.S. 409 (1976). 

12 Harlow v. Fitzgerald, 457 U.S . 800 (1982). 

13 Imbler v. Pachtman, 424 U.S. 409 (1976). 

14 Brady v. Maryland, 373 U.S. 83 (1963) 

15 Kalina v. Fletcher 522 U.S. 118 (1997) 
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One of the main justifications for absolute immunity is that it protects the 
independence of government officials who enjoy the privilege. While this 
justification appears persuasive for officials in the legislature and the 
judiciary, three factors undercut the idea that it is necessary to protect 
prosecutors. 

First, qualified immunity doctr ine has become significantly more protective 
since the Court decided Imbler. One commentator has explained16 that 
"[q]ualified immunity in the 1970s focused on the official 's state of mind, a 
question to be resolved at trial. Over the years, the Court had transformed 
qualified immunity into an objective test that shielded officials from any 
involvement in litigation as long as their conduct did not violate a 'clearly 
established' right." This change combines with other doctrinal 
developments to culminate in Professor Erwin Chemerinsky's17 observation 
that "the [Supreme] [C]ourt has made it much harder for plaintiffs to 
overcome qualified immunity and hold government officers liable for 
constitutional violations ." For this reason, it is difficult to believe that 
qualified immunity somehow fails to prevent the bulk of "harassment by 
unfounded litigation" upon which the Court premised its selection of 
absolute immunity. 

Second, prosecutors are now VlJidely indemnified. Even if they were to be 
found liable, they would not bear the financial burden personally, their 
employers-the government-would. Forty years ago,18 just tV\Tenty states 
had indemnification laws that would cover § 1983 liability. Since then, states 
that already had indemnification laws on the books have largely expanded 
their scope, and "at least twenty-five more states and the District of Columbia 
have added their own indemnification statutes, protecting government 
employees, including prosecutors, from the threat of personal liability that 
the Imbler Court so feared." 

Third, the heads of most District Attorneys' offices are elected officials. There 
are valid reasons to be concerned about a system that elects prosecutors, and 
the reality of prosecutorial elections calls into question the Imbler Court's 
conclusion that prosecutors are independent government officials whose 
decisions do not account for public opinion and should be shielded from 
liability. 

Absolute immunity for prosecutors did not make much sense in 1976, and it 
makes no sense-:' today. Revisiting the doctrine does not entail a 
constitutional change; instead, the Court simply needs to update its view on 
absolute immunity's applicability (or correct its interpretation ofthe federal 
statute). Increasingly, we h ave recogn ized that prosecutorial discretion in 

16 See Karen McDonald Henning, The Failed Legacy of Absolute Immunity Under Imbler: Providing 
a Compromise Approach to Claims ofProsecutorial Misconduct, 48 Gonz. L. Rev. 219 (2013). 

17 Erwin Chemerinsky, H UR T BY A GOVERNMEN T OFFICIAL? SCOTUS IS M A KING IT HARDER AND H A RDER TO 

S UE, American Bar Association I U.S. Supreme Court, June 24, 2014. 
www. abajournal.com/news/articleJchemerinsky_its_harder_to_sue_govermencofficials/ 

18 John P. Taddei, BEYOND ABSOLUTE IMMUNITY: A LTERNATTI/E PROTECTTONS F OR PROSECUTORS AGAINST 

UL l1MA TE LIABILITY F OR § 1983 S UITS, 106 Northwestern University School of Law, 1883-1926 (2012). 
https://seholarlyeommons.law.northwestern .edu/eg i/vieweonten t. eg i ?referer=&httpsred ir= 1 &arti cle= i 097 &eontext=n ul r 
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charging and plea bargaining invisibly resides at the center our criminal 
justice system. If we are serious about reducing mass incarceration or, more 
modestly, improving the system's fairness, we need accountability for the 
actors who have been authorized to charge, try, and convict. To this point, 
there has been little more than moral hazard and prosecutorial impunity. 

-:·Citing Evan Bernick, IT'S TIME TO END PROSECUTORIAL IMMUNITY, Huffington Post I The Bl og, 
August 12, 2015. 19 

Prosecutorial misconduct is a reality. So is the lack of any meaningful legal 
recourse for its victims. Over at The Daily Beast, Jay Michaelson uses the 
one-year anniversary of the shooting death of Michael Brown in Ferguson, 
Missouri to draw attention to this pressing and increasingly well
documented problem. 

Michaelson notes that among the "most important" impediments to holding 
prosecutors accountable for abuses of their authority is the fact that 
"prosecutors are granted immunity for most kinds of misconduct." 

While federal law authorizes civil. suits against government officers 
who "iolate constitutional and statutory rights, the Supreme Court has 
insula ted prosecutors against liability by holding that they are entitled 
tlO absolute immunity from civil damages for actions taken as advocates. 
Prosecutors may use false evidence, suppress exculpatory evii!lence,2o and 
elicit misleading testimony in probable cause hearings, without fear that 
they will be held personally liable, even if they intentionally and 
maliciously violate the rights of innocent people. 

There is no place for unchecked governm ent power in a constitutiomd 
repuhUc dedicated!. ~IO the protection of individual freedom. and the 
human costs of prosecutorial impunity have proven staggering. There 
is compelling evidelt1lce that significant numbers OJ! innocent people 
have been convicted and even sent to death row as a result of 
pr osecutorial mi.sconduct that virtually always goes unsancHoned and 
unpunished. Simply put, when prosecutors violate our rights. no ]udge
created rule should. prevent them from being heRd dvilly liabUe. 

Where did absolute prosecutorial immunity come from? The Civil Rights Act 
of 1871, or "Section 1983," as it is commonly known, aHows citizens to sue 
public officials for violating their legal rights. and it says nothing about 
immunity IOf any kind. In stead. the law states says that "every person" 
who is actmg under color of law who causes a "deprivation of any 
rights. " secured by the Constitution and laws .. shall be liable to the party 
injured." 

[n Imbler v. Patchman (1976), a case involving the deliberate introduction of 
false testimony by a prosecutor, the Supreme Court relied on historical 
understandings and policy reasons in creating a defense of absolute 

19 www.huffingtonpost.com/evan -bernick/its-time-to-end-prosecu to _b _ 7979276. h tml . 

20 My Emphasis . Prosecutor Don Raney suppressed (did not enter my exculpatory evidence into 
evidence at trial) resulting in my conviction of a lesser misdemeanor. 
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immunity for prosecutors for actions taken "in initiating a prosecution and 
in presenting the State's case." 

The Court reasoned that Congress must have intended to retain well
established common-law immunities when it adopted Section 1983 as part 
of the Civil Rights Act of 1871, in part because the threat of civil liability 
would deter prosecutors from vigorously pursuing justice and because other 
remedies are (supposedly) available to keep prosecutors in check, including 
professional disdplrne and criminal prosecution.21 

None of these of these justifications are convincing. The claim that Congress 
intended to retain existing common-law immunities in enacting Section 
1983 is implausible, particularly given the conditions that prevailed in 1871 
- conditions in which, as one congressmen put it at the time, "Immunity is 
given to crime, and the records of the public tribunals are searched in vain 
for any evidence of effective redress." 

The Civil Rights Act of 1871 was one of a series of Enforcement Acts pushed 
by Republican supporters of Reconstruction that sought to put an end to an 
unprecedented campaign of terror by the Ku Klux Klan - a campaign aided 
and abetted by state officials who were unable and often unwilling to protect 
black citizens and their white supporters. 

Given the scope of the threat posed by the Klan and the fact that much of the 
group's activity was sanctioned by officials who either belonged to it or were 
sympathetic to it, it is no surprise that, as the Imbler majority candidly 
observed, the Civil Rights Act of 1871, aka Section 1983, "creates a species of 
tort liability that on its face admits of no immunities. " Further, even if 
Congress did intend to retain existing common-law immunities, absolute 
prosecutorial immunity was not among them. The first case affording 
prosecutors absolute immunity was not decided until 1896! 

N or are the policy justifications articulated for prosecutorial immunity 
compelling. A policy of zero accountability for injustice is hardly calculated 
to encourage the pursuit of justice by prosecutors. Even assuming that there 
is a risk of over-deterring officials, governments could indemnify 
prosecutors if courts find that prosecutors have violated the Constitution. 

21 My complaint to ARKANSAS OFFICE OF PROFESSIONAL CONDucT? Not in my case! The OFFICE OF 

PROFESSIONAL CONDUCT did nothing, as far as I know. I am left with the impression that they swept 
my complaint under the rug to preserve the status quo for prosecutor corruption and misconduct. 
My complaint against Judge Mark Derrick to the JUDICIAL DISCIPLINE COMMISSION did no good. The 
Commission found no wrongdoing even after I presented ample evidence to the contrary. I accused 
the Commission of preserving the status quo for judicial corruption and judicial misconduct. I 
submitted my post-false conviction complaint to the Judicial Discipline Commission combining the 
recused Judge Mark Derrick with the replacement Judge Milas Hale based on my allegations of 
FALSE CONVICTION. I dared the commission to find no wrongdoing this time.acxh My present 
complaint herein is my attempt to initiating an FBI Public Corruption investigation. My previous 
attempts? The FBI Little Rock Duty Special Agent Brown could not hide is prejudice after learning I 
was a defendant representing myself at the pretrial stage. My post-false conviction complaint tQ the 
FBi: Little Rock is pending. I don't expect the FBI Little Rock will be initiating a Public Corruption 
investigation based on my complaint. I am a nobody because I don't have an attorney representing 
me. 
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It is difficult to think of a proposition more damaging to public perception of 
the criminal justice system than that prosecutors would not do their jobs at 
all if they had to face the same kind of liability for not merely negligent but 
intentional misconduct that other professionals face - misconduct that 
lands innocent people in jail for years and tears families apart. 

FiEally, none of the alternative remedies mentioned by the Court has proven 
remotely adequate. Prosecutorial misconduct is rarely grounds for reversal 
of conviction - under the harmless error standard, a defendant who shows 
that a prosecutor failed to disclose exculpatory evidence in violation of his 
obligations under the rule set out by the Supreme Court in Brady v. 
Maryland (1963), must show "that there is a reasonable probability that the 
outcome of the trial would have been different had the evidence been 
disclosed." 

Even when a reversal is granted, prosecutors rarely face repercussions. 
Professional discipline of misbehaving prosecutors is exceedingly rare, and 
criminal charges against them are almost never brought, even in cases 
where they have suborned perjury from witnesses and committed perjury. 
As Ninth Circuit Court of Appeals Judge Alex Kozinski recently put it in a 
provocative and incisive recent article, "Who exactly is going to prosecute 
prosecutors?" 

More fundamentally, absolute immunity is at odds with the premises upon 
which the very authority of the Constitution rests. According to the Framers' 
premises, government is not self-justifying-it is a means to an end, namely, 
the security of individual rights. But, as Chief Justice John Marshall 
explained in Marbury v. Madison (1803), this end cannot be realized "if the 
laws furnish no remedy for the violation of a vested legal right." Civil actions 
against the gover nment can help protect rights, not only by ensuring that 
government officials are held accountable for violating them, but by 
bringing information to light, through the discovery process and through 
impartial, evidence-based judicial engagement at trial, that makes broader, 
rights-protective policy changes possible. If immunity is granted, there is no 
discovery process and there is no trial. 

Section 1983's language is broad, unequivocal, and unambiguous. Ensuring 
that prosecutors are held accountable for breaching their ethical duties and 
violating citizens' rights would not require a constitutional amendment. It 
would only require reading a duly enacted federal law to mean what it says 
and not reading into the law policy choices that Congress never made. 

If the Supreme Court is unwilling to revisit Imbler, Congress can revise 
Section 1983 to specify that prosecutors who deprive citizens of 
constitutional or statutory rights are liable to these people just like the rest 
of us are when we injure someone through negligence or intentional 
misconduct. It is time to abolish a rule that stands as an affront, not only to 
the letter of federal law, but to our aspirations towards a just legal order. 
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THE FOLLOWING LAW REVIEW ARTICLE 
HAS A DIRECT RELEVANCE TO MY FALSE CONVICTION, 

DUE TO PROSECUTORIAL & JUDICIAL MISCONDUCT ALLEGATIONS 

Citing Margaret Z. J ohm, * UNSUPPORTABLE AND UNJUSTIFIED." A CRITIQUE OF ABSOLUTE 
PROSECUTORIAL IMMUNITY, 80 Fordham Law Review 509 (2011).22 

* Senior Lecturer, University of California, Davis, School of Law; University of 
California, Davis, School of Law, J.D ., 1976; University of California, Santa Barbara, 
B.A., 1970. I am grateful for the opportunity to participate in the Fordham Law 
Review's symposium on official and municipal liability for constitutional and tort 
liability, which was inspired and initiated by Professor Thomas H. Lee and 
flawlessly organized by Mari Byrne. I am indebted to John R. Cuti with whom I co
authored an amicus brief in Van de Kamp v. Goldstein from which much of the 
historical analysis in Part III is derived. Elizabeth McKechnie, my library liaison, 
provided invaluable research support. My friend and colleague, Carter C. White, 
contributed numerous valuable suggestions. And, as always, I relied on my family 
for support and encouragement-especially Bob and Daisy . 

INTRODUCTION 

Since John G. Roberts, Jr. , became Chief Justice of the U. S. Supreme Court on 
September 29, 2005,23 the Court has shown a keen interest in civil righ ts 
actions against prosecutors and their immunity from liability. Specifically, 
the Court has granted certiorari in one case involving municipal liability for 
prosecutorial rnisconduct,24 and three cases addressing issues of 
prosecutorial liability and immunity.25 But despite this attention to these 
issues, it would be premature to ascribe an agenda to the Roberts Court 
based on the two decisions it has handed down to date. 26 So rather than 
analyzing such a possible agenda, this Article will discuss three points where 
the analysis of prosecutorial immunity should be focuse d: 

(1) the Significant problem of prosecutorial misconduct and 
the lack of effective deterrent and corrective mechanisms; 

22 Available at: http://ir.lawnetfordham.edu!flr/vo180/iss2/4 

23 BIOGRAPHIES OF CURRENT JUSTICES OF THE SUPREME COURT, U.S. Su.preme Court, 
http: //www.supremecourt.gov/aboutlbiographies.aspx [last visited March 6, 2018 by Plaintiff Don 
Hamrick]. 

24 See Connick v. Thompson, 131 S. Ct. 1350 (2011) (municipal liability for failure to train based on 
violations of the duty to disclose exculpatory evidence under Brady v. Mary/and, 373 U.S. 83 (1963)). 

25 See Ashcroft v. al-Kidd, 131 S. Ct. 2074, (2011) (considering the U.S. Attorney General's immunity 
for using a material witness warrant to detain a suspected terrorist); Pottawattamie County v. 
McGhee, 129 S. Ct. 2002, 2002 (2009) (case dismissed after settlement following oral argument); Van 
de Kamp v. Goldstein, 129 S. Ct. 855 (2009); see ALSO BOUNDARIES OF PROSECUTORIAL IMMUNITY TO BE 
TESTED IN UPCOMING SUPREME COURT CASE, N. Cal. Innocence Project Newsl. (Santa Clara Law, Santa 
Clara, Cal.), Summer 2010, at 1 [hereinafter BOUNDARIES OF PROSECUTORIAL IMMUNITY], available at 
http://law.scu.edu/ncip/file /NCIP _Newsletter _Summer2010_web.pdf (reporting that McGhee was 
settled for $12 million for two wrongfully convicted men). 

26 See Connick, 131 S. Ct. at 1365-66 (2011) (holding that a municipality was not liable for a single 
Brady violation); Van de Kamp, 129 S. Ct. at 858-59 (2009) (holding that a prosecutor was entitled to 
absolute immunity for failing to adopt an information management system regarding informants). 
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(2) the absence of any historical justification for the doctrine 
of absolute prosecutorial immunity; and 

(3) the confusion and conflicts created by the current 
prosecutorial immunity doctrine. 

First, while the vast majority of prosecutors are dedicated, honest public 
servants who serve us all by prosecuting criminals and protecting us from 
crime, instances of prosecutorial misconduct are both substantial and 
significant. 27 Recent reports have evaluated the frequency of prosecutorial 
misconduct, the extent to which prosecutorial misconduct leads to wrongful 
convictions, and the ineffectiveness of mechanisms designed to deter, 
remedy, or punish prosecutorial misconduct. 28 The conclusions are clear: 
prosecutorial misconduct is a significant problem; it leads to a substantial 
number of wrongful convictions; and our system lacks effective mechanisms 
to deter or remedy prosecutorial misconduct. 729 

Second, in Supreme Court decisions analyzing the civil rights liability of 
prosecutors, a primary reason for extending absolute immunity to 
prosecutors today is historica1.30 In 1976, the Supreme Court concluded that 
the major federal statute fo r the protection of civil rights-42 U.S.c. § 1983, 
which was adopted by Congress in 1871 during the violence and chaos of 
Reconstruction-was intended to preserve the absolute immunities enjoyed 
by public officials under the existing common law. 31 But in 1871, prosecutors 
did not enjoy absolute immunity. 32 In fact, the first case affording 
prosecutors absolute immunity was not decided until twenty-five years after 
the adoption of § 1983.33 Indeed, in 1871, the Reconstruction Congress 
adopted § 1983 in part to address the abusive practice in the South of 
prosecuting Union offi cers and officials who were attempting to establish 
and enforce civil rights fo r newly freed slaves. 34 In other words, the 1871 
Congress did not mtend to immunize prosecutors from liability. To the 
contrary, Congress intended to subject prosecutors to civil liability for using 
criminal prosecutions to thwart Reconstruction and deprive newly freed 

27 See infra Part I. PROSECUTORIAL MISCONDUCT Is A SIGNIFICANT PROBLEM LACKING EFFECTIVE DETERRENT 
OR REMEDIAL SAfEGUARDS 

28 See infra Part 1. PROSECUTORIAL MISCONDUCT Is A SIGNIFICANT PROBLEM LACKING EFfECTIVE DETERRENT 
OR REMEDIAL SAFEGUARDS 

29 See infra Part I. PROSECUTORIAL MISCONDUCT Is A SIGNIFICANT PROBLEM LACKING EFFECTIVE DETERRENT 
OR REMEDIAL SAFEGUARDS 

30 Burns v. Reed, 500 U.S. 478, 489-90 (1991); Imbler v. Pachtman, 424 U.S. 409,421-24 (1976). 

31 Imbler, 424 U.S. at 417-18. 

32 Margaret Z. Johns, RECONSIDERINCABSOLUTE PROSECUTORJALIMMUNITY, 2005 BYU L. REV. 53, 107-22; 
see infra Part II. ABSOLUTE PROSECUTORIAL IMMUNITY Is HISTORICALLY UNJUSTIFIED. 

33 See generally Griffith v. Slinkard, 44 N.£. 1001 (Ind. 1896). 

34 See infra Part II. ABSOLUTE PROSECUTORlAL IMMUNITY Is HISTORICALLY UNJUSTIFIED. 
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slaves of their newly gained civil rights. 35 Thus, the notion that absolute 
immunity is historically justified is just plain wrong. 

Third, the current doctrine of prosecutorial immunity is not only 
questionable as a matter of public policy and unjustified as a matter of 
history, it also creates confusion and conflicts which cause uncertainty and 
unnecessarily protracted litigation. 36 Rather than streamlining the process 
to facilitate the early resolution of claims as was intended, the doctrine 
complicates and prolongs the processY Specifically, the current doctrine 
affords prosecutors qualified immunity in some instances and absolute 
immunity in others. 38 But the difficulty of drawing lines between cases 
where qualified immunity applies and those where absolute immunity 
applies generates needless litigation.39 Within eighteen months, the Roberts 
Court granted certiorari in two prosecutorial immunity cases. 40 Both cases 
illustrate the conflicts and complexities of the current prosecutorial 
immunity doctrine. 41 A simplified approach-applying qualified immunity 
in all cases-would serve public policy, respect historical understandings, 
and simplify and streamline civil rights litigation. 

This Article considers each of these points. First, in Part I, 
(PROSECUTORIAL MISCONDUCT Is A SIGNIFICANT PROBLEM LACKING EFFECTIVE 

DETERRENT OR REMEDIAL SAFEGUARDS) it evaluates the mounting evidence that 
prosecutorial misconduct is the cause of a substantial number of wrongful 
convictions, and existing legal mechanisms are insufficient to deter or 
remedy that misconduct. Part II [ABSOLUTE PROSECUTORIAi IMMUNITY Is 
HISTORICALLY UNJUSTIFIED] considers the lack of historical justification for the 
Supreme Court's recognition of the absolute prosecutorial immunity 
doctrine. Finally, Part III [THE PROSECUTORIAi IMMUNITY DOCTRINE CREATES 

CONFLICTS AND CONFUSION THAT COUiD BE ELIMINATED By THE UNIFORM 

ApPLICATION OF QUALIFIED IMMUNITY] addresses the unnecessary conflicts and 
confusion generated by the current doctrine of prosecutorial immunity and 
the benefits of its replacement with the uniform application of qualified 
immunity. 

35 See infra Part II. ABSOLUTE PROSECUTORIAL IMMUT\jITY Is HISTORICALLY UNJUSTIFIED. 

36 See infra Part III. THE PROSECUTORlAL IMMU NITY DOCTRINE CREATES CONFLICTS AND CO NFUSION THAT 
COULD BE ELIMINATED By THE UNIFORM ApPLI CATION OF QUALIFIED IMMUNITY. 

37 See infra Part III. THE PROSECUTORIAL IMMUNITY DOCrRlNE CREATES CONFLICTS AND CONFUSION THAT 
COULD BE ELIMINATED By THE UNIFORM ApPLICATION OF QUALIFIED IMMUNITY. 

38 See infra Part III. THE PROSECUTORlAL IMMUNITY DOCTRlNE CREATES CONFLICTS AND CONFUSION THAT 
COULD BE ELIMINATED By THE UNIFORM ApPLICATION OF QUALIFIED IMMUNITY. 

39 See infra Part III. THE PROSECUTORIAL IMMUNITY DOCTRlNE CREATES CONFLICTS AND CONFUSION THAT 
COULD BE ELIlVUNATED By THE UNIFORM ApPLICATION OF QU ALIFIED IMMUNITY. 

40 Ashcroft v. al-Kidd, 131 S. Ct. 415, 415 (2010); Pottawattamie County v. McGhee, 129 S. Ct. 2002, 
2002 (2009) (set11ed and dismissed after oral argument). 

41 See infra Part III. THE PROSECUTORIAL IMMUNITY DOCTRINE CREATES CONFLICTS AND CONFUSION THAT 
COULD BE ELIMINATED By THE UNIFORM ApPLICATION OF QUALIFIED IMMUN1TY. 
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I. PROSECUTORIAL MISCONDUCT IS A SIGNIFICANT PROBLEM LACKING 
EFFECTIVE DETERRENT OR REMEDIAL SAFEGUARDS 

A. PROSECUTORIAL MISCONDUCT Is A SIGNIFICANT PROBLEM 

As the 2009 report of the Justice Project observed, "prosecutorial 
misconduct was a factor in dismissed charges, reversed 
convictions, or reduced sentences in at least 2,01 2 cases since 
1970. "42 From 1992-2011, using DNA evidence, the Innocence Project at 
Benj amin N. Cardozo School of Law has exonerated 273 people who were 
wrongfully convicted43 and has reported that prosecutorial 
misconduct Is a leading cause of these w rongful convictions.44 One 
Innocence Project report concluded that 250 innocent people exonerated by 
DNA evidence had served 3,160 years in prison.2645 According to 
Northwestern University's Center on Wrongful Convictions, about 50 people 
each year are exonerated in both DNA and non-DNA cases.46 The director of 
CARDOZO LAW SCHOOL'S JACOB BURNS ETHICS CENTER reported that of 180 
DNA exonerations, 43 percent involved a llegations of 
prosecutorial misconduct. 47 

These conclusions are borne out by two recent California reports. In 2007, 
the CALIFORNIA COMMISSION ON THE FAIR ADMINISTRATION OF JUSTICE, established 
by the CALIFORNIA STATE SENATE to study ways to prevent wrongful 
convictions, issued its report. 48 The Commission found that in the preceding 
decade, California appellate courts found prosecutorial misconduct 
in 443 cases.49 Of these cases, the courts found the misconduct had been 
harmless in 390 cases, but had reversed convictions in 53 cases. 50 Most 

42 John F. Terzano et aL,jusTTCE PROJECT, IMPROVING PROSECUTORIAL ACCOUNTABIL17Y: A POLICY REVTEW 2 
(2009), available at http://amlawdaily.typepad.com/JusticeProjectReport .pdf. 

43. Know the Cases, INNOCENCE PROJECT, http ://VIlWW.innocenceproject.org/know/ (last visited Oct. 20, 
2011) 

44 See Emily M. West, INNOCENCE PROJECT, COURT FINDINGS OF PROSECUTORIAL MISCONDUCT CLAIMS IN POST

CONVICTION APPEALS AND CIVIL SUITS AMONG THE FIRST 255 DNA EXONERA TION CASES 1 (2010), available at 
http ://www.innocenceproject.org/docs/lnnocence_ProjecCPros_Misconduct. pdf; see also Johns, 
Margaret Z. Johns, RECONSIDERiNG ABSOLUTE PROSECUTORiAL IMMUNITY, 2005 BYU L. Rev. at 59-63 
(summarizing studies of wrongful convictions 31lld prosecutorial misccmlulCt) . 

45 Innocence Project, 2SG EXONERATED: Too MANY WRONGFULLY CONVICTED 3 (2010) , avai.lable at 
http://www.innocenceproject.org/docs/lnnocenceProjecC250.pdf. 

46 Kevin Davis, THE REAL WORLD, ABA J. Jan. 2011, at 51. 53. 

47 PANELISTS EXAMINE WHY PROSECUTORS ARE LARGELY IGNORED BY DISCIPLINARY OFFICIALS, 74 U.S.L.W. 
2526, 2526 (Mar. 7,2006) (quoting Professor Ellen Yaroshefsky) . 

48 Cal. Comm'n on the Fair Admin. Of Justice, REPORT AND RECOMMENDA nONS ON REPORTING MISCONDUCT 

3 (2007), available at http llwvlIW.ccfaj.org/documents/reports/prosecutorial/officiaI/OFFICIAL REPORT ON REPORTING 
MISCOIIJDUCT.pdf. 

49 rd. 

50 Id , 
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recently, in 2010, the NORTHERN CALIFORNIA INNOCENCE PROJECT released its 
study of prose cut oria 1 m isconduct,51 the most comprehensive review of state 
prosecutorial misconduct in the United States. 52 The Innocence Project 
reviewed more than 4,000 California state and federal appellate decisions 
between 1997-2009 alleging prosecutorial misconduct. 53 The study found 
that in about 3,000 cases, the courts did not find prosecutorial misconduct; 
but that in 707 cases, the courts did find such misconduct . S4 

Moreover, in another 282 cases, the courts did not resolve the question. 55 
The finding of 707 cases of misconduct is significant-it equates to one 
case of prosecutorial misconduct each week in California alone. 56 

This study was followed up by an annual report for 2010 
documenting 130 judicial findings of prosecutorial misconduct in 
102 cases, 26 of which resulted in reversals of convictions, orders 
for new trial, or orders baRing prosecution evidence Y 

But these reports grossly underestimate the instances of 
prosecutorial misconduct for several reasons. First, only about 3 
percent of felony cases actually go to trial, so there will be no judicial 
scrutiny of 97 percent of cases, almost all of which are resolved through 
guilty pleas.58 Second, for the first five years of the eleven-year study, more 
than 90 percent of the California appellate decisions were not entered into 
legal databases. 59 Third, findings of misconduct a t the trial court level (but 
not discussed in appellate decisions} are inaccessible.60 Finally, the 
numbers fall to reflect the instances of prosecutorial misconduct 
that were never discovered or appea led. 61 

51 See generally Kathleen M. IUdolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE 
ERROR: A REPORT ON PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009 (2010), available at 
http://1aw.scu.edu/ncip/file /ProsecutorialMisconduccBookEntire_online version . pdf. 

52 ld. at 2. 

53 Id. 

54 Id. 

55 Id. In many of these cases, the court declined to review the claim of misconduct because defense 
counsel had failed to object to the misconduct at trial. Id. at 38, 40. 

561d. at 2. 

51 Maurice Possley & Jessica Seargeant, N. Cal. Innoncence Project, First Annual Report: 
Preventable Error-Prosecutorial Misconduct in California 2010, at 3 (2011), available at 
http://www.veritasinitiative.org/wp-contentJuploads/2011 /03/ProsecutoriaIMisconduct_FirstAnnuaIJinaIB.pdf. 

58 Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: 
A REPORT ON PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 3, (2010), available at 
http://law . scu .edu/ncip/file/ProsecutorialMiscond uct_ BookEntire _online version. pdf. 

59 ld. at 10-1L 

60 ld. at 3. 

6J Id. 
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The failure to discover prosecutorial misconduct is especially 
likely in cases of Brady violations.62 In 1963, the Supreme Court held 
that prosecutors have the duty to disclose exculpatory evidence to 
defendants. 63 But the failure to do so is a prevalent example of 
prosecutorial misconduct.64 As the Innocence Project observed: 

When prosecutors make the decision as to whether evidence 
is Brady material, their belief that the defendant is guilty 
can create a distorting prism through which they tend 
to view the evidence inaccurately as a red herring or 
Irrelevant. Brady violations are, by their nature, 
difficult to uncover, they become apparent only when 
the withheld material becomes known in other ways.65 

62 See Brady v. Maryland, 373 U.S. 83, 86 (1963}; see also Imbler v. Pachtman, 424 U.S. 409, 443-44 
(1976) (White, J., concurring) ("The judicial process will by definition be ignorant of the [Brady] 

violation when it occurs; and it is reasonable to suspect that most such violations never surface. 
It is all the more important, then, to deter such violations by permitting damage actions under 
42 U.s.c. § 1983 to be maintained in instances where violations do surface.") . 

63 Brady, 373 U.S. at 86. 

64 Kathleen M. Ridolfi & Maurice Possley. N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 36-38, 65, (2010), available at 
http://law.scu.edu/ncip/file/ProsecutorialMisconducCBookEntire_online version. pdf. A study of all 
5,760 capital convictions in the United States found that 16 percent of reversals in post-conviction 
proceedings were for Brady violations. Id. at 37. The CALIFORNIA INNOCENCE PROJECT study found 
66 cases of Brady violations. ld. Indeed, of the six instances of discipline for prosecutorial 
misconduct from 1997-2009, all six involved Brady violations. Id. at 55. Other instances of Brady 

violations escaped any discipline. ld. at 55-56. But see Rachel E. Barkow, ORGANIZATIONAL GUIDELINES 

FOR THE PROSECUTOR'S OFFICE, 31 Cardozo L. Rev. 2089, 2092 (2010) (explaining the reasons an honest 
prosecutor may fail to disclose exculpatory evidence). 

65 Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 36 (2010). Because Brady violations are so 
difficult to discover and police, scholars have suggested various preventative and corrective 
reforms. Available at http:/naw.scu.edu/ncip/file /ProsecutorialMisconducc BookEntire_online 
version .pdf. See Alafair S. Burke, REVISlTlNG PROSECUTORIAL DISCLOSURE, 84 Ind. L.J . 481, 499 (2009) 
(explaining that the Brady materiality requirement leads to the systematic under-disclosure of 
exculpatory evidence and proposing a prophylactic open-file rule); Sara GurwHch, WHEN SELF

POLICING DOES NOT WORK: A PROPOSAL FOR POLICING PROSECUTORS TN THEIR OBLIGATION TO PROVlDE 

EXCULPATORY EVlDENCE TO THE DEFENSE, 50 Santa Clara L. Rev. 303, 320-21 (2010) (arguing that the 
indictment should be dismissed in cases where willful Brady violations have prejudiced the 
defendant) . 
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For these reasons, Brady violations often go undetected.66 For 
example, in one recent California case,67 the Court of Appeal reversed a 
defendant's conviction for child molestation because the deputy district 
attorney withheld a videotape of the victim's medical exam supporting the 
defense expert's conclusion that no sexual assault had occurred. 68 

The discovery of that one undisclosed videotape led to the discovery of more 
than 3,000 other videotapes that had never been turned over to other 
defendants. 69 

While the frequency of prosecutorial misconduct is difficult to 
determine, the fact of prosecutorial misconduct imposes 
extraordinary costs and consequences on the criminal justice 
system. First, of course, are the devastating consequences for the 
innocent person wrongfully convicted as a result of prosecutorial 
misconduct. Simply put, their lives are ruined. Many have spent years in 
prison before being exonerated. 70 Many innocent people are currently in 
prison who have yet to be-and may never be-exonerated. Innocent people 

66 The hidden nature of Brady violations is especially problematic. See Barkow, supra note 45, at 
2092-94. In many other categories of prosecutorial misconduct, the misconduct occurs in open 
court where defense counsel and the trial court have an opportunity to observe and correct the 
misconduct, and the appellate court has an opportunity to review it based on the trial court record. 
These categories of misconduct inciude 

eliciting inadmissible evidence in witness examination; vouching for a witness's 
truthfulness; testifying for an absent witness; misstating the law; arguing facts not 
in evidence; mischaracterizing evidence; shifting the burden of proof; impugning 
the defense; arguing inconsistent theories of prosecution; appealing to religious 
authority; offering personal opinion; [and] engaging in discriminatory jury selection 

Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCTIN CALIFORNIA 1997-2009, at 25, (2010). 

67 People v. Uribe, 76 Cal. Rptr. 3d 829 (Ct. App. 2008). 

68 Id. at 846-47. See Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE 

ERROR: A REPORT ON PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 20, (2010) (citing Tracey 
Kaplan, SEX ABUSE CONVICTION DISMISSED, DA BERA TED CITING "NUMEROUS ACTS OF MISCONDUCT," JUDGE 

ORDERS MAN FREED AFTER SERVrNGFoUR YEARS OF A POSSIBLE LIFE SENTENCE, San Jose Mercury News, Jan. 
7,2010, at 1A). On remand, the case was dismissed; Lhe dismissal is now on appeal. ld. 

69 See Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: 

A REPORT ON PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 20, (2010) (citing Tracey Kaplan, 
JUDGE ORDERS NEW TRIAL TN SECOND CASE AS BEFORE, TAPE OF EXAM WASN'T GJVEN TO DEFENSE, SAN JOSE 
MERCURY NEWS, Oct. 30, 2009, at 1B). Another example is the case of Alan Gell who was exonerated 
after "nine years in prison and half of that on death row" for murder. See Robert P. Mosteller, 
EXCULPATORY EVIDENCE, ETHICS, AND THE ROAD TO THE DrSBARMENT OF MIKE NIFONG: THE CRITICAL 

IMPORTANCE OF FULL OPEN-FILE DISCOVERY, 15 Geo. Mason L. Rev. 257, 263 (2008). Prosecutors withheld 
witness statements that the victim was seen alive after Gell was with him and that they were 
creating stories to disguise their own involvement. rd. At 264-65. 

70 KNOW THE CASES: BROWSE PROFILES, Innocence Project, https://www.innocenceproject.org/dna
exonerations-in-the-united-statesl (found new location, February 4, 2018) (documenting all the 
cases of exoneration by DNA evidence). 
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in prison lose their freedom, their ties to family and friends, their 
employment, their educational opportunities and job skills, and often their 
physical and mental health .71 

Crime victims and their families also suffer as a result of prosecutorial 
misconduct. Enduring the lengthy appellate process, reversals of 
convictions, and retrials is emotionally wrenching. Where the defendant is 
exonerated, the victim knows that the criminal perpetrator has escaped 
justice and is likely still at large. And even where the prosecutorial 
misconduct does not result in exoneration, the prosecutor's case has often 
been undermined by the passage of time; the ultimate sentence of the 
defendant will often be reduced through a plea bargain since the prosecutor 
v\Till be unable to retry the case.72 

Where prosecutorial misconduct has caused the wrongful conviction of 
innocent people, the danger to public safety is obvious: the real criminals 
remain free to commit other crimes. Specifically, in cases of DNA 
exonerations, authorities have found that many of the true criminals 
committed other crimes while innocent people were incarcerated for their 
original crimes.73 A horrifying example is the case of Kevin Green.74 In 1980, 
Green was wrongfully convicted for assaulting his pregnant wife and 
murdering her unborn baby.567s He served sixteen years in prison until he 
was exonerated.5776 By that time, the police had discovered that the real 
criminal was Gerald Parker, who had committed five murders before the 
attack on Green's wife.5877 While Green was being wrongfully prosecuted 
and convicted, Parker continued to commit violent crimes, including raping 
a thirteen-YEar-old gir1.5978 

As Lhe Innocence Project study found, prosecutorial misconduct burdens 
taxpayers in several ways. First, prolonged criminal prosecutions
sometimes lasting decades through appeals and retrials-are enormously 
expensive. 79 Second, the cost of incarcerating defendants through lengthy 

71 See Kathleen M. Ridolfi & IVlaurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: 

A REPORT ON PROSECUTOR IAL MISCONDUCT IN CALIFORNIA 1997-2009, at 66, (2010); Adam 1. Kaplan, 
Comment, THE CASE FOR COMPARATIVE FAULT IN COMPENSATING THE WRONGFULLY CONVICTED, 56 UCLA L. 
REV. 227, 232 (2008); see also Janet Roberts & Elizabeth Stanton, A LONG ROAD BACK AFTER 

EXONERATION, AND JUSTICE Is SLOW TO MAKE AMENDS, N.Y. Times, Nov. 25,2007, at 38. 

72 Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCTIN C4LIFORNIA 1997-2009, at 70, (2010) 

73Id. at 71. 

741d. 

75 ld. 

76 ld. 

77 ld. 

781d. 

79 ld. at 67-68. In one case-which has been litigated for thirty years-a defendant was granted a 
retrial on murder charges because the prosecutor failed to disclose exculpatory evidence and 
introduced false evidence.ld. at 68. The cost of prosecution has exceeded $1 million. Id. 
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prosecutions-as well as the cost of incarcerating innocent people who are 
wrongfully convicted-is substantial. In California, incarceration costs 
$45,000 per yea r per inmate. 8o In adclition, the taxpayers may be liable for 
damages in civillawsuits81 and under wrongful imprisonment statutes.82 

Finally, prosecutorial misconduct erodes the integrity of, and 
public confidence in, the criminal justice system as a whole. 83 

The undermining of the public's confidence is exacerbated by the 
fact that m inorities and the poor suffer the most from 
prosecutorial misconduct.6584 In our system, the prosecutor "is the 
representative ..• of a sovereignty w hose . . . interest, therefore, 
in a criminal prosecution is not that it shall win a case, but that 
justice shall be done."85 As the Innocence Project observed: 

80 Id. at 68. 

Prosecutorial misconduct is wrong. It is not excusable 
as a means to convict the guilty, and it is abhorrent in 
the conviction of the innocent. It has no place in a 
criminal justice system t hat strives to be fair, to 
accurately convict the guilty and to protect the 
innocent. It undercuts the public trust and impugns 
the reputations of the majority of prosecutors, who 
uphold the law and live up to their obligations to seek 
justice.86 

81 ld. at 66. While establishing civil liability is extremely difficult because of the immunity doctrine, 
if immunity can be overcome, potential liability can be very high. ld. at 66, 68-70. 

82 ld. at 70. 

83 ld. at 71. 

84 Jim Dwyer et al., ACTUAL INNOCENCE: WHEN JUSTICE GOES WRONG AND How To MAKE IT RIGHT 318 (2003) 
(explaining that prosecutorial misconduct happens more frequently in the conviction of black 
men); Arthur L. Rizer IiI, THE RACE EFFECT ON WRONGFUL CONVICTIONS, 29 Wm. Mitchell L. Rev. 845, 
856-58 (2003); Ephraim Unell, Note, A RIGHT NOT TO BE FRAMED: PRESERVING CIVIL LIABILITY OF 

PROSECUTORS IN THE FACE OF ABSOLVTEliVIMUNJTY, 23 GEO . J. LEGAL ETHICS 955,956-57 (2010). 

85 Berger v. United States , 295 U.S. 78, 88 (1935) . 

86 Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORJ\lIA 1997-2009, at 6, (2010) 
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B, EXISTING DETERRENT AND REMEDIAL MECHANISMS ARE INEFFECTIVE 

In 1976, when the Supreme Court adopted absolute prosecutorial 
immunity, it concluded that the burden and distraction of potential civil 
liability was not warranted because other deterrent and remedial 
mechanisms would be adequate to safeguard the accused's rights. 87 
Specifically, the Court pointed to "the remedial powers of the trial judge, 
appellate review, and state and federal post-conviction collateral 
remedies";88 the prospect of professional discipline;89 and the potential 
criminal liability of prosecutors for violating the accused's rights,90 But as 
the following discussion will explain, these deterrent and 
corrective mechanisms are entirely inadequate. 

First, the courts' remedial powers are not available in the 97 percent of 
cases that never go to trial, so the protections of trial and appellate court 
scrutiny are only available in 3 percent of cases.91 Moreover, even when 
prosecutorial misconduct is found by the courts of appeals, the 
offense is found to be harmless in most of those cases, so the 
convict ion stands. In fact, for the 707 cases in California where 
prosecutorial misconduct was found to have been committed, the 
appellate courts found the error to be harmless and upheld the 
conviction in nearly 80 percent of the cases.92 

In his article outlining the limited ability of appellate courts to 
police prosecutorlal misconduct, Judge D. Brooks Smith of the 
Third Circuit described the doctrine of harmless error as "the 
elephant in the room."93 A finding of "harmless error" is not 
equivalent to a finding of trivial error. 94 Indeed, harmless error 

87 See Imbler v. Pachtman, 424 U.S. 409,425-29 (1976); see also Burns v. Reed, 500 U.S. 478, 492 (1991) 
(,"[Tlhe safeguards built into the judicial system tend to reduce the need for private damages 
actions as a means of controlling unconstitutional conduct.'" (alteration in original) (quoting Butz 
v . Economou, 438 U.S. 478, 512 (1978)). 

88 Imbler, 424 U.S . at 427. 

89Id. at 428-29 . 

90Id. 

91 Kathleen M. Ridolfi & Mau rice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 10, (2010) 

92Id. at 12-13. 

93 D. Brooks Smith, POLICING PROSECUTORS: WHAT ROLE CAN ApPELLA TE COURTS PLA Y?, 38 HOFSTRA L. 
REV. at 836-40 (2010) ("The nature of harmless error review and concomitant limitations on our 
supervisory authority profoundly limit the reach of a court of appeals when it confronts most 
claims of prosecutorial misconduct. "). 

94 Harmless error is found where the court finds that despite the constitutional error, an automatic 
reversal of the conviction is not constitutionally required; harmful error is found where the error 
has resulted in a miscarriage of justice because '''it is reasonably probable that a result more 
favorable to the appealing party would have been reached in the absence of the error. '" Kathleen 
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c ases often reveal serious prosecutorial misconduct. 95 For example, 
in one California case, the court found harmless error despite the 
prosecutor's repeated and persistent misconduct in pursuing an improper 
line of questioning.96 In the court's view, the prosecutor "instilled a poison 
which the defense could not drain from the case."97 But the conviction was, 
nonetheless, affirmed. The Innocence Project study documents a number of 
cases where egregious misconduct was found to be harmless.98 When they 
label such prosecutorial misconduct as harmless error, the trial 
and appellate courts neither deter nor remedy that misconduct. 

Moreover, in cases of harmless error, professional discipline also 
fails to punish or deter misconduct in many states. [MY EMPHASIS 
- The same holds true in Arkansas in my casel For example, in California, 
a court is only required to report prosecutorial misconduct where there is a 
reversal or modification of the judgment as a result of the misconduct.80 99 

The majority of the 707 instances of misconduct found by the Innocence 
Project were not required to be reported because 548 of them were not 
covered by the limited statutory reporting requirement. 100 Indeed, in the 
thirteen-year period covered by the study, there were no reports of 
discipline for any of those 548 instances, all of which were found to be 
harmless error.10l 

In a number of cases where prosecutorial misconduct was found 
to be harmless, the accused were in fact innocent. 102 In a 2010 study 
of persons exonerated by DNA evidence, the issue of prosecutorial 
misconduct had been raised in sixty-five of them, but rejected in thirty-four 
of them.103 In the thirty-one cases where the courts found prosecutorial 

M. Ri dolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 19, (2010) (quoting People v. Watson, 299 P.2d 
243,254 (Cal. 1956)). This is a high hurdle to overcome since a showing that the error may well have 
influenced the outcome is insufficient. 

95 [d. at 21-23,26-28,31 , 36-37. 

96 See People v. McKenzie, No. A112837. 2007 WL 2193548, at *9 (Cal. Ct. App . Aug. 1,2007); Kathleen 
M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 21, (2C ~ ()). 

97 McKenzie, 2007 WL 2193548, at "'8. 

98 Kathleen M. Ridolfi & Maurice Possley, N. CAL . INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 22-24, (2010) . 

99 See Cal. Bus. & Prof. Code § 6086.7 (West 2003 & Supp. 2011); Kathleen M. Ridolfi & Maurice 
Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON PROSECUTORIAL MISCONDUCT IN 

CALIFORNIA 1997-2009, at 22, (2010). 

100 Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORlAL MISCONDUCT IN CALIFORNIA 1997- 2009, at 48, (2elG). 

101 Id. at 22, 48. 

102 Id. at 64. 

103 Jd. at 65 . 

27 of 50 



104 Jd. 

l OS [d. 

misconduct, it was found to be harmless in nineteen cases. I01 Of these sLxty
five cases of wrongful convictions, only twelve found harmful error. IOS Yet 
all sixty-five of these people were actually innocent. 

The failure of the courts or disciplinary bodies to deter or remedy 
prosecutorial miscond ct is equally apparent in cases w here 
harmful error is found .106 Despite their statutory obligation to report 
prosecutorial misconduct in cases of harmful error, judges 
routinely ignore their responsibility. Specifically, California judges 
are required to report prosecutorial misconduct that results in 
reversals,107 but a review of thirty cases in which convictions had 
been reversed for prosecutorial misconduct revealed that not a 
single one had been reported to the state bar.lOB Moreover, from 
1997-2009, appellate courts found 159 instances of harmful 
prosecutorial misconduct,109 but only six prosecutors w ere 
disciplined for misconduct during criminal proceedings. I1O 

The lack of discipline for prosecutorial misconduct is remarkable. 
In California, attorneys were publicly disciplined 4,741 times from 
1997-2009.92 But only ten instances of public discipline involved 
prosecutors, and only six of those cases involved the handling of 
a criminal case. 111 To put those numbers in perspective, appellate 
courts found prosecutorial misconduct in over 700 criminal c ases, 

106 Rachel E. Ba.rkow, ORGANIZATIONAL GUIDELINES FOR THE PROSECUTOR'S OFFICE, 31 Cardozo L. Rev. 
2095, (2010) (explaining that a nationwide study of all reported cases found only twenty-seven 
where prosecutors were disciplined for unethical behavior that compromised the fairness of a trial 
(citing Fred C. Zacharias, THE PROFESSIONAL DISCIPLINE OF PROSECUTORS, 79 N.C. L. Rev. 721, 751 tbl.VI, 
753 tbl.VII (2001») . 

107 Cal. Bus. & Prof. Code § 6086.7 (West 2003 & Supp. 2011). 

108 Kathleen M. Ridolfi 8r Maurice Possley, N. CAL . INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 49, (2010) (Citing Cal. Comm'n on the Fair 
Admin. of Justice, Final Report (Gerald Uelmen ed ., 2008), available at http://www.ccfaj.org/ 
documents/CCFAJFinalReport.pdf); see also Rachel E. Barkow, ORGANIZATIONAL GUIDELINES FOR THE 

PROSECUTOR'S OFFICE, 31 Cardozo L. Rev. at 2096, (2010) (providing some reasons why judges may be 
reluctant to report prosecutors to disciplinary bodies); Pamela A. MacLean, SINS OF OMISSION, Cal. 
Law., Aug. 2009, at 26, 26-30 (discussing the commission findings of misconduct, failure to disclose 
exculpatory evidence, and a failure to report prosecutorial misconduct). 

109 Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORlllL MISCONDUCT IN CALIFORNIA 1997-2009, at 18, (2010). 

110 Jd. at 16. 

111 [d. 
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but only six prosecutors were disciplined.l12 In other w ords, less 
than 1 percent of the prosecutors formally found to have engaged 
in misconduct faced any professional sanct ion for it ,u3 

Even where prosecutors w ere repeatedly found to have engaged 
in prosecutorial misconduct, they were still not reported or 
disciplined.114 The Innocence Project report found sixty-seven prosecutors 
whom appellate courts had found to have committed misconduct 
repeatedly-some as many as five times, but only a few were disciplined. ll5 

There is a certain irony in this lack of discipline of those charged with 
enforcing the law: prosecutors escape discipline while non-prosecutors are 
vigorously disciplined. ll6 For example, one attorney was suspended for 
twenty months for bouncing a check in his personal account,J17 and a 
criminal defense attorney was suspended for two years for crossing the line 
betvveen zealous advocacy and contempt of court. llS But deputy district 
attorney RosalIe Morton was never disciplined even though she was 
repeatedly found to have engaged in prosecutorial misconduct, resulting in 
the reversal of three convictions under the harmful error standard.1l9 

Putting recent findings in historical context, the lack of professional 
discipline is clear. Prior to 2005 in California-the largest bar association in 
the United States120- "not a single prosecutor was disciplined for 
[mislconduct in a criminal case."121 And, "to date, no California 
prosecutor has been disbarred for prosecutorial misconduct."122 In 
1976, the Supreme Court confidently asserted, "{A] prosecutor stands 
perhaps unique, among officials whose acts could deprive persons of 
constitutional rights, in his amenability to professional discipline by an 
association of his peers. "123 In 201 1. we know that this is simply not 
true. In reality, prosecutors who engage in misconduct-even 

113 Id. at 3. 

11 4 Id. at 57-58. 

115Id. at 3, 57. 

116Id. at 59-60. 

117 Id. at 59. 

118Id. at 59-60. 

11 9Id. at 60. 

12oId. at 54. 

121 Id. at 56. 

122 Id. 

123 Imbler v. Pachtman, 424 U.S. 409, 429 (1976). 
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when found to have engaged In misconduct by courts of appeals
are subject to discipline less than 1 percent of the time.J24 

In the past few years, two cases have spotlighted the issue of prosecutorial 
misconduct: the Duke Lacrosse case and the Ted Stevens case. In 2007, in the 
Duke Lacrosse case, the prosecuting attorney was disbarred for 
misconduct in withholding exculpatory evidence and making 
inflammatory public statements.125 Specifically, despite repeated requests 
from defense counsel, the prosecutor failed to disclose reports of DNA testing 
that indicated that the DNA evidence found on the rape victim did not match 
that of the three defendants in the case.126 Withholding exonerating 
evidence is one of the most common types of prosecutoria l 
misconduct .127 What is unusual is that the state bar acted quickly 
and decisively to punish the prosecutor,12s 

In 2009, Attorney General Eric Holder dismissed an indictment against 
former Senator Ted Stevens because of prosecutorial misconduct. 129 Again, 
as in the Duke Lacrosse case, the prosecutors repeatedly failed to 
provide evidence to defense counsel despite court orders to do 
SO. 130 Attorney General Holder ordered an internal review of the 
prosecutors' conduct, and the trial judge handling the case appointed its own 
prosecutor to investigate whether the government prosecutors should face 
criminal contempt charges. l31 He stated that "[iJn twenty-five years on the 
bench I have never seen anything approaching the mishandling and 
misconduct that r h ave seen in this case."132 Again, unfortunately, th e 
response of Attorney General Holder and Judge Emmett Sullivan in 
addressing the misconduct is more remarkable than the misconduct itself.133 

The possibility of criminal consequences is the last remedy cited by the 
Supreme Court in determining that civil rights liability is unnecessary to 
deter prosecutorial misconduct.134 This theoretical deterrent is in 

124 Kathleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCOND UCT IN CALIFORNIA 1997-2009, at 3, (2010). 

125 John F. Terzano et al., J USTICE PROJECT, IMPROVING PROSECUTORJAL ACCOUNTABILITY: A POLICY REVTEW 2 
at 9, (2009), available at http://amlawdaily.typepad.com/JusticeProjectReport.pdf. 

126Id. 

127 Id. at 2, 9. 

128 Jd. at 9. 

129 Id. at 12. 

130Id. 

131Id. 

132 Id. (alteration in original). 

133 Id. at 2, 12. 

134 See Imbler v. Pachtman, 424 U.S . 409, 428-29 (1976). 
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practice nonexistent. The Court pointed out that government 
officials, including prosecutors, can be criminally prosecuted for 
violating constitutional protections under 18 U.S.C. § 242.135 But it 
failed to c ite a single case where prosecutors had actually been 
held criminally liabte. 136 In fact, in the 150 years since its adoption 
in 1866,137 it appears that only one prosecutor has been convicted 
under this statute.138 

In short. despite the Supreme Court's confidence in 1976 that 
existing legal mechanisms were sufficient t o offset the dangers of 
granting prosecutors absolute immunity,139 current studies have 
established that existing safeguards and remedies are totally 
inadequate. First, since 97 percent of the cases never go to trial, 97 percent 
of defendants lack the protections of trial court supervision, appellate 
review, and collateral proceedings.14o Second, many instances of 
prosecutor.al misconduct-including Brady violat ions-are 
extremely difficult to uncover and never come to light in court 
proceedings. Third, even where cases go to trial and prosecutorial 
misc onduct is established on appeal, it is rarely found to 
constitute harmful-and therefore reversibl~rror. Fourth, even 
w here prosecutorial misconduct is found on appeal to constitute 
harmful and reversible error. it is rarely reported to disciplinary 
bodies. Prosecutors are almost never subjected to profe ssional 
disc ipline-even where the misconduct constitutes harmful error. 
And finally. criminal prosecutions for prosecutorlat misconduct 
virtually never happen. 

13S Id. at 429. 

136 See id. 

137 Section 242 was originally adopted as part of the CIVIL RIGHTS ACT of 1866. See ch. 31, 14 Stat. 27, 
27. It was readopted after the passage of the FOURTEENTH AMENDMENT as part of the 1871 Ku Kl ux 
Klan Act. See Monroe v. Pape, 365 U.S. 167,180-85 (1961); see also Harry A. Blackmun, SECTION 1983 
AND FEDERAL PROTECTION OF INDIVIDUAL RIGHTS-WILL THE STATUTE REMAlN ALIVE OR FADE AWAY?, 60 

N.Y.U. L. Rev. 1,5,7 (1985). 

138 Brophy v. Camm. on Profl Standards, 442 N.Y.S.2d 818, 818 (App. Div. 1981); see Richard A. Rosen, 
DISCIPLiNARY SANCTIONS AGAlNST PROSECUTORS FOR BRADY VIOLA TIONS: A PAPER TICER, 65 N. C. L. REV. 693, 
703 n .56, 726 (1987); Brooks Smith, POLICING PROSECUTORS: WHAT ROLE CAN ApPELLATE COURTS PLAY?, 

38 Hofstra 1. Rev. at 840 (2010) (observing that the Supreme Court 's reminder that criminal 
prosecution was available for prosecutorial misconduct "seems small comfort to an appeals court 
that confronts prosecutorial wrongdoing, the lion's share of which does not rise to the level of a 
criminal offense"). 

139 See Imbler, 424 U.S. at 425-29. 

140 Ka thleen M. Ridolfi & Maurice Possley, N. CAL. INNOCENCE PROJECT, PREVENTABLE ERROR: A REPORT ON 

PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1997-2009, at 10, (2010). 
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II. ABSOLUTE PROSECUTORIAL IMMUNITY IS HISTORICALLY UNJUSTIFIED 

In litigation under the major federal civil rights statute, 42 U.S.c. § 1983, 
prosecutors enjoy either absolute or qualified immunity depending on the 
function they are performing at the time of their alleged misconduct. 141 

When acting as advocates, prosecutors receive absolute immunity 
even when they have acted intentionally and maliciously.142 When 
acting as investigators or administrators, prosecutors receive qualified 
immunity, which protects them from liability unless they violated 
clearly established law of which a reasonable prosecutor would 
have known.143 In adopting this scheme, the Supreme Court relied heavily 

on historical justifications. This section explains that the 
Court's historical justification for recognizing 
absolute prosecutorial immunity is just plain w rong. 
Section 1983-section 1 of the Ku Klux Klan Act-was adopted in 1871 to 
provide a federal civil remedy for civil rights violations. The Court has 
repeatedly held that § 1983 must be interpreted in light of its historical 
context. While noting that § 1983's text provides for no immunit ies, 
the Court has concluded that Congress intended to preserve the 
w ell-established common law immunities that existed when the 
statute was enacted.l44 But the Court has stressed that when "a 
tradition of absolute immunity did not exist as of 1871, w e have 
refused to grant such immunity under § 1983."145 Moreover, 
because the undisputed purpose of § 1983 was to create liability 
for unlawful conduct of state officials, the Court has always 
emphasized that it would confer absolute immunity s paringly.146 

The common law as of 1871 did not confer absolute immunity for 
prosecutorial misconduct. Indeed, no court adopted absolute 
prosecutorial immunity until 1896-twenty-five years after the 
adoption of § 1983.147 In fact, in 1871, although the office of the public 

141 See Kalina v. Fletcher, 522 U.S. 118, 127-29 (1997); Buckley v. Fitzsimmons, 509 U.S. 259, 268-69 
(1993); Burns v. Reed, 500 U.S. 478, 486 (1991). 

142 See Kalina, 522 U.S. at 124; Imbler, 424 U.S. at 427. 

143 Buckley , 509 U.S . at 268-70. 

144 See Tenney v. Brandhove, 341 U.S. 367,376-77 (1951) (upholding legislative immunity). 

145 Burns, 500 U.S. at 498 (Scalia, 1., concurring in part and dissenting in part). 

146 See Imbler, 424 U.S. at 434 (White, J., concurring) ("[T]o extend absolute immunity to any [class] 
of state officials is to negate pro tanto the very remedy which it appears Congress sought to create. "). 

147 See Griffith v. Slinkard, 44 N.E. 1001, 1001-02 (Ind. 1896) (holding that a prosecutor was entitled 
to absolute immunity); see also Burns, 500 U.S. at 499 (Scalia, J., concurring in part and dissenting 
in part). 
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prosecutor existed, the private prosecution of crimes was widespread,148 
and both public and private prosecutors were liable for malicious 
p,osecutlon. 149 Indeed, as one court observed, It w as especially 
appropriate and necessary to hold prosecutors liable for malicious 
prosecutions given their power and the need to hold them 
accountable for the abuse of that power.150 

Although the common law did not provide absolute immunity for persons 
responsible for a criminal prosecution, prosecutors were protected from 
excessive liability because the elements of the cause of action were difficult 
to prove. To establish a claim for malicious prosecution, the 
plaintiff had to prove that the prosecutor acted without probable 
cause and with malice.151 This high bar for liability served the policy of 
encouraging persons to act as private prosecutors to protect the community. 
Given the burdens of proof, an action for malicious prosecution essentially 
incorporated the elements of qualified immunity.1S2 If the plaintiff satisfied 
the heavy burden of proof, however, the plaintiff would "ordinarily be 
handsomely rewarded, , .. [for] the outrageous character of the defendant's 
conduct. "1 53 

While the c ommon law in 1871 allowed tort actions against 
prosecutors for malicious prosecution, this remedy was 
meaningless in the South following the Civil War because the 
fonner Confederate states were aggressively using c ivil and 
criminal prosecutions to obstruct federal enforcement of civil 
rights. During Reconstruction, Congress sought to restructure the nation by 

148 See Margaret Z. Johns, RECONSIDERING ABSOLUTE PROSECUTORIAL livlMUNITY, 2005 BYU L. Rev. at 108-
14. 

149 Id. at 11 3; see Parker v. Huntington, 68 Mass. (2 Gray) 124, 127-28 (1854) (holding that where 
plaintiff accused the District Attorney and another defendant of lying to the court to obtain his 
indictment for perjury, U[t)he plaintiff can maintain his case by proof of a malicious prosecution by 
both or either of the defendants"). 

150 Wood v. Weir, 44 Ky. (5 B. Mon.) 544, 547 (1845) ("It is contended, that this rule [recognizing 

liability for malicious prosecution) will expose attorneys to perplexing litigation, to the 
manifest injury of the profession. If it should, the law knows no distinction of persons; a different 
rule cannot, as to them, be recognized by this Court, from that which is applicable to others. Besides, 
this is a numerous class, powerful for good or evil, and holding them to a strict accountability, will 
have the effect to exalt and dignify the profession, by purging it of ignorant, meretricious and 
reckless members."). 

151 1 FRANCIS HILLIARD, THE LAW OF TORTS OR PRIVATE WRONGS 480-81 (1859); see 3 WILLIAM BLACKSTONE, 

COMMENTARIES *126; MARTiN L. NEWELL, A TREATISE ON THE L AW OF MALICIOUS PROSECUTION, FALSE 

IMPRISONMENT, AND THE ABUSE OF LEGAL PROCESS 21-22 (1892); Fowler Harper, MALICIOUS PROSECUTION, 

FALSE IMPRISONMENT AND DEFAMA TION, 15 TEX. L. REV. 157, 165-70 (1937). 

152 Kalina v . Fletcher, 522 U.S. 118, 133 (1997) (Scalia, J., concurring). 

153 Fowler Harper, MALICIOUS PROSECUTION, FALSE IMPRISONMENT AND DEFAMA TION, 15 Tex. L. Rev. at 170 
(1937). 
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eliminating slavery,154 granting fo rmer slaves citizenship,15s and providing 
effective redress for the deprivation of civil rights. 156 But this effort met 
fierce and violent resistance.1S7 Former Confederates seized control in many 
parts of the South and launched aggressive campaigns against newly freed 
slaves, Republicans, Union supporters, and federal officials. ISS These 
anti-Reconstruction campaigns included state-sanctioned criminal 
prosecutions of Union officers and federal officials for attempting to enforce 
federallaws. 1S9 

Southern states used their judicial systems to frustrate Reconstruction and 
intimidate federal officers. Federal officials often were criminally 
prosecuted for arresting southern violators of the Civil Rights ActS.160 
Southern prosecutors also targeted Union military commanders and 
officials of the Freedmen's Bureau who sought to enforce the 1866 Civil 
Rights ACt. 161 News of these malicious prosecutions reached the highest 
officials in Washington. For example, in 1866, United States Attorney 
Benjamin H. Bristow wrote to Attorney General James Speed to explain that, 
in the South, state prosecutions were being initiated against Union 
supporters and federal officials in an apparently concerted attempt to force 
them to leave the state. 162 In Kentucky, as one newspaper explained, 

154 U.S. CON ST. amend. XIII, § 1; AKHlL REED AMAR, AMERICA'S CONSTITUTION: A BIOGRA.PHY 358-59 (2005). 

155 U.S. CONST. amend. XIV, § 1; AKHlL REED A MAR, AMERICA'S CONSTITIlTION: A BIOGRAPHY 380--81 (2G05). 

156 KuKwx KLAN AcrOF 1871, ch. 22, 17 Stat. 13 (codified at 42 U.S.c. § 1983 (2006)); AKHlL REED A MAR, 
AMERICA'S CONSTITVTION: A BIOGRAPHY at 362, 81 (2005). 

157 Gabriel J. Chin & Ran dy Wagner, THE TYRANNY OF THE MINORITY: JIM CROW AND THE 
COUNTER-MAjORITARIAN DIFFICULTY, 43 HARV. C.R.-C.L. L. REV. 65, 88-89 (2008); James Forman, Jr., 
JURIES AND RACE IN THE NINETEENTH CENTIlRY, 113 YALE L.J. 895, 914-26 (2004); Russell Glazer, 
Comment, THE SHERMAN A MENDMENT: CONGRESSIONAL REJECTION OF COMMUNAL LIABILITY FOR CIVIL RIGHTS 
VIOLATIONS, 39 UCLA 1. REV. 1371 , 1371-73 (1992); Eric A. Harrington, Note, JUDICIAL MISUSE OF 
HISTORY AND § 1983: TOWARD A PURPOSE-BASED ApPROACH, 85 TEX. L. REV. 999, 1004-06 (2007) . 

158 AKHIL REED AMAR, AMERICA 'S CONSTITUTION: A BIOGRAPHY 377-78 (2005).; Gabriel J. Chin & Randy 
Wagner, The IYranny of the Minoriry: jim Crow and the Counter-Majoritarian Difficulty, 43 HARV. 
C.R.-C.L. L. REV. at 88-89 (2008); James Forman, Jr., juries and Race in the Nineteenth Century, 113 
YALE L.J. at 914-26 (2004); Russell Glazer, Comment, The Sherman Amendment: Congressional 
Rejection of Communal Liability for Civil Rights Violations, 39 UCLA 1. REV. at 1371-73 (1992); Eric 
A. Harrington, Note, Judicial Misuse of History and § 1983: Toward a Purpose-Based Approach, 85 
TEX. L. REV. at 1004-06 (2007). 

159 See S. EXEC. Doc. No. 39-2, at 5 (1865) (describing groups of "incorrigibles" who "persecute Union 
men and negroes whenever they can do so with impunity"); David Achtenberg, With Malice Toward 
Some: United States v. Kirhy, Malicious Prosecution, and the Fourteenth Amendment, 26 RUTGERS 
L.J. 273, 275 (1995). 

160 SEE ROBERT J. KACZOROWSKI, THE POLITICS OF JUDJCIAL INTERPRETATION: THE FEDERAL COURTS, 
DEPARTMENT OF JUSTICE, AND CIVIL RIGHTS, 1866-1876, at 23 (2005) . 

161 See 1 MELVIN I. UROFSKY & PAUL FINKELMAN, A MARCH OF UBERTY: A CONST/TIlTIONAL HISTORY OF THE 
UNITED STATES 441 (2d ed. 2002) (describing reports of "countless" lawsuits by Southerners against 
federal officials). 

162 David Achlenberg, WITH MALICE TOWARD SOME: UNITED STATES V. KIRBY, M ALIC/OUS 

PROSECUTION, AND THE FOURTEENTH AMENDMENT, 26 Rutgers L.J. 273, 275 (1 995). 
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Confederates and their sympathizers "have possession of the courts; they 
constitute the juries; they are legislators, judges, magistrates, sheriffs, 
constables, jurors, and with the spirit of disloyalty, they intend to take 
vengeance upon those who have been zealous in the cause of the Union."163 

General John M. Palmer, the Union military commander in Kentucky, wrote 
directly to Attorney General Speed to relate that he had repeatedly been 
indicted for "aiding slaves escape" merely because he had issued travel 
passes to former slaves.164 As he explained, "there are twenty thousand 
crimes for which I am punishable and Congress will have to pass a law 
extending my life-lengthen it out a few thousand years that I may [serve] 
this punishment."165 More than three thousand prosecutions were brought 
in Kentucky alone against former Union soldiers. 166 

In response to this flood of prosecutions, General Ulysses S. Grant issued an 
order forbidding state courts from prosecuting federal officials for actions 
taken within the scope of their authorized duties. 167 The Order further 
sought to curb state prosecutors' abuse of the judicial system by requiring 
them to treat freed slaves in the "same manner and degree" as every other 
citizen.168 These abuses of the judicial system were so pervasive that, as part 
of the first Civil Rights Act, Congress gave federal authorities the power to 
take control of state criminal prosecutions if a fair result could not be 
achieved. 169 During the first year this law was in effect, the Commissioner of 
the Freedman's Bureau, the agency charged with handling the 
administration of cases removed from state court, estimated that their 
courts handled 100,000 complaints concerning abusive state actions. 170 

Congress, too, was well aware of Southern prosecutors' aggressive abuse of 
the judicial process. During the debates on the 1866 amendments to the 
Habeas Corpus Suspension Act, Senator Lyman Trumbull, Chair of the 
Judiciary Committee, u.rged action because "thousands" of "loyal men" were 
subjected to baseless civil and criminal prosecutions. 171 As Congress debated 

163Id. at 298. 

164 [d. at 299. 

165 [d. 

166 SEE CONGo GLOBE, 39TH CONG. , 1ST SESS. 2054 (1866) (remarks of Sen. Wilson) (attributing the 
numerous prosecutions to Kentucky'S refusal to transfer such cases to federal court). 

167 See General Grant's Orders, General Orders, No.3, War Oep' t, Adjunct General's Office, 
Washington, D.C., (Jan. 12, 1866), reprinted in EDWARD MCPHERSON, THE POLITICAL HISTORY OF THE 

UNITED STATES DURING THE PERIOD OF RECONSTRUCTION 122-23 (Washington, Solomons & Chapman 2d 
ed . 1875). 

168 Jd. 

169 See CIVIL RIGHTS ACT OF 1866, ch . 31, 14 Stat. 27, 27. 

170 See PATRICIA ALLAN LUCIE, FREEDOM AND FEDERALISM: CONGRESS AND COURTS 1861-1866, at 166 (1986). 

171 See CONGo GLOBE, 39TH CONG., 1ST SESS. 1983 (remarks of Sen. Trumbull). Senator Trumbull knew 
the common law of his time, including that prosecutors cou.ld be liable for their actions in tort. 
During his service as a Justice of the Illinois Supreme Court, he wrote an opinion holding that "the 
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the Gvil Rights Act of 1866, representatives expressed concern about the 
vexatious use of prosecutions against Union supporters and federal 
officials.172 In recommending the passage of the Fourteenth Amendment, the 
Joint Committee on Reconstruction stated: 

Southern men who adhered to the Union are bitterly hated 
and relentlessly persecuted. In some localities prosecutions 
have been instituted in State courts against Union officers for 
acts done in the line of official duty, and similar prosecutions 
are threatened elsewhere as soon as the United States troops 
are removed.n3 

To counter this anti-Union resistance, Congress sought a way to hold hostile 
Southern officials accountable. In April 1866, Congress passed the Civil 
Rights Act, which provided for criminal penalties against any person who 
caused the deprivation of the rights of former slaves. l74 But the 
violen ce continued unabated.175 Therefore, Congress-buttressed by the 
constitutional authority of the Fourteenth Amendment, which was ratified 
in 1868-expanded the scope of the 1866 Act by adding the civil liability 
provision of the Ku Klux Klan Act of 1871, which prohibited any person 
from depriv ing any citizen of the rights, privileges, and immunities 
secured by the Constitution.176 T hese remedial provisions were 
intended to be broadly construed. Thus, Representative Shellabarger 
declared: 

This act is remedial, and in aid of the preservation of 
human liberty and human rights. All statutes and 
constitutional provisions authorizing such statutes 
are liberally and beneficently construed. . . . [T]he 
large t latitude consistent with the words employed is 
uniformly given in const ruing such statutes and 

law secures every person from unfounded arrests, maliciously instituted against him without 
probable cause." Jacks v. Stimpson, 13 Ill. 701, 704 (1852). 

172 See CONGo GLOBE, 39TH CONG., 1ST SESS. 2065 (remarks of Sen. Doolittle) (describing the widespread 
nature of the problem of unfounded prosecutions against federal offiCials); see also Achtenberg, 
supra note 141, at 338-42 ("[Flor the 39th Congress, the problem of baseless prosecutions ... was a 
pressing current crisis that provoked vigorous debate and decisive legislative action ."). 

173 REPORT OF THE JOIi\TT COMMITTEE ON RECONSTRUCTION, 39TH CONG., 1ST SESS. xvii-xviii (1866). 

174 OVILRIGHTSACTOF 1866, ch. 31, 14 Stat. 27. 

J 75 See ERIC FONER, RECONSTRUCTION: AMERICA'S UNFINISHED REVOLUTION: 1863-1877, at 342 (1988) 
(quoting the former Governor of Louisiana as complaining in October 1866 that "murder and 
intimidation are the order of the day in this state"). 

176 Ku KLUX KLAN ACT OF 1871, ch. 22, § 1, 17 Stat. 13, 13 (codified at 42 U.s.c. § 1983). The 1871 Act 
also included criminal penalties for conspiring to violate civil rights, authorized the President to 
send military forces to suppress violence aimed at depriving civil rights of citizens and other 
persons, and au,horized the suspension of habeas corpus for a limited time. ld. §§ 2-4, 17 Stat. at 
13-15. 
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constitutional provisions as are meant to protect and 
defend and give remedies for their wrongs to all the 
people. 177 

As this history shows, w hen § 1983 was adopted in 1871, the 
common law did not recognize absolute prosecutorial immunity. In 
fact , prosecutors were liable in common law tort act ions for 
malicious prosecution. Moreover, in adopting the Ku Klux Klan Act, 
Congress was addressing the widespread practice in the South of using civil 
and criminal prosecutions to thwart Reconstruction and the enforcement of 
federal civil rights laws. State tort actions for malicious prosecution were 
meaningless in the face of this abuse of power, so a federal remedy was 
required. Congress did not intend to insulate Southern prosecutors 
from liability for these abusive practices; on the contrary, it 
intended to provide a federal civil rights remedy against them for 
prosecutorial misconduct. In 1871, Congress did not intend to 
provide immunity for prosecutorial misconduct, but rather 
intended to create a federal remedy establishing prosecutorial 
liability. 

Indeed, while prosecutors were liable for malicious prosecution 
when § 1983 w as adopted in 1871, the doctrine of absolute 
prosecutorial immunity w as unheard of for another twenty-five 
years, until a state court in Indiana adopted it in Griffith v. 
Slinkard. 178 Even after Griffith, the common law regarding absolute 
prosecutorial immunity was not settled for decades. For example, while 
Indiana adopted the doctrine in 1896, the next year Kentucky concluded that 
prosecutors could be liable if they acted with malice or corrupt motives.179 
This split in authority persisted into the 19205.180 California rejected 

177 CONGo GLOBE, 42ND CONG., 1ST SESS. APP'X 68 (1871); see also id. at 217 (remarks of Sen. Thurman) 
(expressing his opposition by remarking that "there is no limitation whatsoever upon the terms 
that are employed [in § 1983], and they are as comprehensive as can be used"); CONGo GLOBE, 42ND 
CONG., 1ST SESS. 800 (remarks of Rep. Perry) ("Now, by our action on this bill we have asserted as 
fully as we can assert the mischief intended to be remedied. "); id. at 476 (remarks of Rep. Dawes) 
(the person who "invades, trenches upon, or impairs one iota or tittle of the least of [constitutional 
rights], to that extent trenches upon the Constitution and laws of the United States, and this 
Constitution authorizes us to bring him before the courts to answer therefor") . 
178 44 N.E. 1001 (Ind . 1896). 

179 Arnold v. Hubble, 38 S.W. 1041, 1041 (Ky. Ct. App. 1897). 

180 Douglas J. McNamara, Buckley, IMBLER AND STARE DECISIS: THE PRESENT PREDICAMENT OF 

PROSECUTORIAL IMMUNITY AND AN END TO ITS ABSOLUTE MEA NS, 59 ALB. L. REV. 1135, 1169 (1996). See 

generally ANNOTATION, IMMUNITY OF PROSECUTING OFFICER FROM ACTION FOR MALICIOUS PROSECUTION, 34 
A.L.R. 1504 (1925) (recognizing the split in authority and collecting cases); Note, THE CIVIL LIABILITY 

OF A DISTRICT ATTORNEY FOR QUASI-JUDICIAL ACTS, 73 U. P A. L. REV. 300 (1925). 
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absolute prosecutorial immunity in 1908,181 and Hawaii held that a p ublic 
prosecutor could be liable for malicious prosecution and rejected the 
doctrine of absolute prosecutorial immunity in 1916.182 Oregon waffled a bit 
and then accepted the doctrine in 1924.183 In the federal system, 
absolute prosecutorial immunity was not recognized until 1927. 184 

In other w ords, absolute prosecutorial immunity was not w ell 
established in 1871 and was not generally adopted until fifty years 
after the enactment of § 1983. 

In 1871 Congress could not have intended to retain a common law 
rule that did not yet exist. iS5 And it certainly did not intend to 
insulate prosecutors from liability for malicious prosecutions, 
since that was one of the tactics of southern defiance to 
Reconstruct ion that the Ku Klux Klan Act was intended to remedy. 

To the extent that the doctrine of absolute 
prosecutorial immunity purportedly rests on 
historical understandings, it is insupportable. 
III. THE PROSECUTORIAL IMMUNITY DOCTRINE CREATES CONFLICTS AND 
CONFUSION THAT COULD BE ELIMINATED BYTHE UNIFORM APPLICATION 
OF QUALIFIED IMMUNITY 

»>>>[SECTION III Omitted here for brevity of this complaint] <<<<< 

CONCLUSION 

The doctrine of absolute prosecutorial immunity in federal civil 
rights actions is unsupportable. From the point of view of public 
policy, absolute prosecutorial immunity leads to wrongful 
prosecutions and convictions, ruins the lives of the wrongly 
accused, subjects crime victims to the painful and protracted relitigation 

of their experiences, impairs public safety. w astes public resources, 

181 Carpenter v. Sibley, 94 P. 879, 879 (Cal. 1908). 

182 Leong Yau v. Carden, 23 Haw. 362, 369 (1916) . 

183 Oregon Supreme Court decisions provide perhaps the best example of how unsettled the 
question of absolute immunity for prosecutors was for more Li1an fifty years after 1871. In 1924, 
that court, sitting en banc, refused to grant a prosecutor absolute immunity, holding that a 
prosecutor who with intention falsely accused someone of a crime could be held liable in tort. Watts 
v. Gerking, 222 P. 318, 321 (Or. 1924) (en banc) . Months later, on reargument, a divided court 
reversed itself, withdrew its earlier decision, and held that the prosecutor was protected by 
absolute immunity for the exercise of his quasi-judiCial position. Watts v. Gerking, 228 P. 135, 141 
(Or. 1924) (ell banc). 

184 See generally Yaselli v. Goff, 275 U.S. 503 (1927). 

185 See Kalina v. Fletcher, 522 U.S . 118, 124 n.11 (1997) (noting that Imbler did not cite pre-1871 cases 
and relied primarily on "policy considerations"). 
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and undermines public respect for, and confidence in, the criminal 
justice system . Moreover, absolute prosecutorial immunity is historically 
unjustified. Section 1983 was adopted to provide a federal civil rights 
remedy against Southern prosecutors who were using criminal prosecutions 
to deny newly freed slaves their civil rights, and to punish and deter Union 
officers and officials from enforcing those civil rights. It was not intended 
to shield prosecutors from liability; on the contrary, it was 
intended to subject them to liability. And finally, the doctrine 
generates conflicts and confusion that complicate and prolong 
civil rights actions for prosecutorial misconduct. 

In place of absolute immunity, qualified immunity should be uniformly 
applied. Qualified immunity would protect honest prosecutors fro m 
unwarranted litigation while affording victims of deliberate 
prosecutorial m isconduct a remedy for the w illful violation of the ir 
civil rights. Qualified immunity would be consistent with the common law 
as it existed in 1871 and with the purposes underlying the adoption of 
§ 1983-providing a federal civil rights remedy for malicious prosecutions . 
And the uniform application of qualified immunity would simplify and 
streamline the law by providing an objective standard that could be applied 
at the early stages of litigation to protect prosecutors not only from liability, 
but also from the burden of litigation. 

CHALLENGING FEDERAL LAWS 
(1), 28 U.S. CODE § 1914 D ISTRICT COURT; FILING AND MISCELLANIEOUS F EES; RULES OF COURT 

(a) The clerk of each district court shall require the parties instituting any 
civil action, suit or proceeding in such court, whether by original process, 
removal or otherwise, to pay a filing fee of $350, except that on application 
for a writ of habeas corpus the filing fee shall be $5. 

(b) The clerk shall collect from the parties such additional fees only as are 
prescribed by the Judicial Conference of the United States. 

(c) Each district court by rule or standing order may require advance 
payment of fees. 

THE CONSTITUTIONAL CHALLENGE: 

In 2002-2003, the U.S. District Court for the District of Columbia for my civil case for 
the Second Amendment rights of merchant seamen to openly carry and carry concealed 
in intrastate and interstate travel, Hamrick vs. President Bush, was $125 (if I recall 
correctly). Today, in 2018, the U.S. District Court for the Eastern District of Arkansas's filing 
fee is $350 with an additional $50 administrative fee for a total of $400. 



olor Coded Advisories Without 
The Second Amendment 

Makes Us All 
Defenseless Targets 

Without knowing reasons for the repetitiously increasing filing fee for the last 
16 years I am left with my political opinion that the increasing filing fee to $400 is 
discriminatory against low income citizens, regardless of the right to file in forma pauperis. 
It is my experienced observations that there is a distinct judicial bias against pro se civil 
plaintiffs filing civil rights cases. Why do I say that? 
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In 2006, I filed a civil case, Hamrick v. United Nations, President Bush, Michael 
Cherto!f Secretary of Homeland Security, Admiral Thad Allen, Commandant of the Coast 
Guard, et al . in the U.S. District Court for the Eastern District of Arkansas, Case No. 
1:06cv0044. At some point in time my case became inactive because the original judge 
assigned to my case became ill and eventually died. My case got reassigned to Judge 
Moody. And because of his increased case load he immediately dismissed my case without 
a reason. 

In 2017, I filed a civil case against Kensett District Court Judge in the U.S. District 
Court, Eastern Dist. AR, No. 4:17-MC-00018-JM (Wrongfully Dismissed). The case was 
assigned to Judge Moody. The same judge that dismissed my Second Amendment case in 
2006 (see paragraph above). For Judge Moody to dismiss the two cases by the same civil 
plaintiff implies judicial bias against the same civil plaintiff. In both cases, I filed pro se 
and in forma pauperis. 

CHALLENGING ARKANSAS STATE LAWS 
(1). ARKANSAS RULES OF EVIDENCE: RULE 303 PRESUMPTIONS IN CRIM1NAL CASlES. 

(a) Scope. 

Except as otherwise provided by statute, in crimLnal cases, presumptions 
against an accused, recognized at common law or created by statute, including 
statutory provisions that certain facts are prima facie evidence of other facts 
Oil of guHt, are governed by this rule. 

(b) Submission to Jury. 

The court is not authorized to direct the jury to. find a presumed fact against 
the accused. If a pres1Ulmed fact estabUshes guilt or is am element of the 
offense or negatives a defense, the court may 

submit the question of guilt or of the existence of the presumed fact to the jury, 
but only if a reasonable juror on the evidence as a whole, including the 
evidence of the basic facts , eOlund find gUilt or the presumed fact beyond a 
reasonable dmllD:Jit. If the presumed fact has a lesser effect, the question of its 
existence may be submitted to the jury provided the basic facts are supported 
by substantial evidence or are otherwise established, unless the court 
determines that a reasonable juror on the evidence as a whole could not find 
the existence of the presumed fact. 

THE CONSTITUTIONAL CHALLENGE: 

RULE 303 advocates the PRESUMPTION OF GUILT to a greater degree over the 
PRESUMPTION OF INNOCENCE. It is this PRESUMPTION OF GUILT while ignoring exculpatory 
evidence pr oving my innocence (PRESUMPTION OF INNOCENCE) in my motions for 
dismissal with prejudice and expunge my record that dominated at the Kensett 
District Court. This is one IOf the core causes of innocent defendants of misdemeanor 
offenses getting falsely convicted for offenses they did net commit. How many 
innocent defendants before me got convicted? This requires a criminal investigation into 
the Kensett District Court by the FBI's Public Corruption Division in Little Rock. 

RULE 303 violates the checks and balance system of our constitutional form 
of governm ent and court procedures. How else can it be explained that innocent people 
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on death row get exonerated (other than the advancements in DNA evidence)? 
Prosecutorial Misconduct (ignoring evidence proving innocence) is most likely the primary 
cause of false convictions. Absolute immunity for prosecutors and judges is next on my list 
of constitutional challenges. 

The Presumption of Innocence must be added to RULE 303 to preserve the 
constitutional checks and balance system to restore "in the interest ofjustice" in State and 
local court proceedings. 

THE MISH·MASH OF LIABILITY RULES 
FOR CONSTITUTIONAL TORTS 

Citing Jeffries Jr., John c., THE LIABILITY RULE FOR CONSTITUTIONAL TORTS (Date written: 
September 1, 2012 I Last revised: 9 Sep 2012). Virginia Law Review, 2013; Virginia Public 
Law and Legal Theory Research Paper No. 2012-53. 186 ABSTRACT: 

2018: 

There is no liability rule for constitutional torts. There are, rather, several 
different liability rules, ranging from absolute immunity at one extreme to 
absolute liability at the other. States and state agencies are absolutely 
immune from damages liability for violations of constitutional rights, 
no matter hlOw egregious their conduct may be. The same is true for those 
who perform legislative, judicial, and certain prosecutorial actions. 
In contrast, local governments are strictly liable for constitutional 
violatilOns cQrnmitted pursuant to official policy or custOlm, even if the 
right found to have been violated was first recogni.zed after the conduct 
trIlgge:riIug liability, Most defend.ants -- including federal, state, and local 
I!J)fficers -- are neither a.bsolutely immune nmr strictly liahle. hustead. 
they are pr otected by qualified immunity, a faul t-based standard 
a.pprmillmH:ing negligence as to illegality. 

This article attempts a unified theory of constitutional torts. Less grandly, it 
offers a comprehensive normative guide to the award of damages for 
violation of constitutional rights. It seeks generally to align the damages 
remedy on one liability rule, a modified form of qualified immunity, with 
limited deviations justified on functional grounds and constrained by the 
reach of those functional justifications. The analysis begins with absolute 
immunity, then proceeds to absolute liability, and concludes with extended 
consideration of qualified immunity. The argument calls for curtailment of 
the first two categories and reform of the third, The overall goals are 
restoration of money damages as an effective means of enforCing 
constitutional rights; protection against the downside risks of wholly 
unconstrained damages liability; and rationalization of the law through 
simplification of existing doctrine. 

Citing Bernie Goldberg, ROOTING FOR LAUNDRY, bernardgoldberg.com, Feb. 21, 

"I reluctantly have come to believe that most Americans - whether they're 
members of the chattering class in the media or y our next-door neighbor -

186 Available at SSRN: https://ssrn .com/abstract=2143180 



have lost the ability, and sometimes even the desire, to persuade anyone to 
change his or her mind on just about any important issue. Too many of us have 
put a "Do Not Disturb" sign around our necks and don't want to be exposed 
to any ideas that we don't already hold." 

Bernie Goldberberg appeared on Fox News Channel's AMERICA 'S NEWSROOM 

Friday morning, March 2, 2018 on the same issues in his ROOTING FOR LA UNDRY article. That 

Fox News Segment is available at https:/ltwitter.comIAmericaNewsroomlstatusI969600030192623618. 

Bernie Goldberg's article R OOTING FOR LAUNDRY, is a sociological perspective of 

human behavior that corroborates my perspective from a psychological view in this 

federal civil complaint: Prior Belief Effect (One's own erroneous belief of things and 

people), Confirmation Bias (standing fast with one's own erroneous opinion against all 

contradictory facts), Disconfirmation Bias (dismissing all contradictory opinions from 

other people), Polari.zation of Attitudes (cause and effect of a false system of belief), and 

all of that leads to Pettifoggery (political & legal consequences, such as this federal civil 

complaint derived from a false arrest, false imprisonment, and false conviction - all 

based on a lie). 
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STATEMENT OF FACTS 

This is a well developed case for the U.S. District Court. [IF REMANDED To THE U.S. 

DISTRICT COURT, LITTLE ROCK AS IT IS No w ApPENDED To My 8TH CIRCUIT "DEMAND FOR WRIT OF 

ERROR CORAM NOBIS To THE U.S. DISTRICT COURT, LITTLE ROCK UNDER 28 U.S. CODE § 2201 (A) 

CREATION OF REMEDY AND 28 u.s. CODE § 2202 - FURTHER RELIEF As My SUMMARY ADDENDUM To 

MOTION FOR REHEARING" ] It has been remanded from the 8th Circuit in response to my 
Motion for Rehearing on error of both the U.S. District and the initial dismissal at the 8th 

Circuit wrongfully affirming the error of the U.S. District Court, Little Rock. 

CAUSES OF ACTION 
False arrest, false imprisonment, malicious prosecution, false conVIctIOn of a 

factually innocent defendant, and violations of my constitutional and statutory rights 
under 18 U.S . CODE § 241 CONSPIRACY AGAINST RIGHTS and 18 U. S. CODE § 242 DEPRIVA TION OF 

RIGHTS UNDER COLOR OF L A W. 

RELIEF SOUGHT 

(1). My f msT PRIORITY f OR REuEJF is a court order to the FBI Public Corruption 
Division, Little Rock, to Investigate Prosecutor Don Raney, Judge Mark Derrick, and Judge 
Milas Hale for violation of my federal and state constitutional rights, and federal and state 
statutory righ ts under 18 U.S. CODE § 241 CONSPIRACY A GAINST R IGHTS and 18 U.S. CODE § 242 
DEPRIVA TION OF RIGHTS UNDER COLOR OF LAW. 

(2). Damages under the Federal Tort Claims Act, 28 U.S. Code § 2674 Liability of 
United States, as to the matter of federal Judge Moody wrongfully dismissing the civil 
complaint of false arrest, false imprisonmen t, malicious prosecution at the pretrial stage 
a t the Kensett District Court under 28 U.S. Code § 2283 STAY OF STATE COURT PROCEEDINGS 

and 28 U.S. Code § 1455(a) PROCEDURE FOR R EMOVAL OF CRIMINAL PROSECUTIONS. 

(3). Injunctive Relief: 

• Overturn/Reverse my false conviction with prejudice . 

• Expunge my record with prejudice. 

(4). Jury Trial. 

(5). Declaratory Relief as to 42 U.S. Code § 1988 PROCEEDINGS IN VINDICATION OF CIVIL 
RIGHTS 

(6). Declare that the Defendants' actions alleged herein violates Plaintiff's First 
Am endment freedom of religion and Plaintiff's rights under the Privileges and Immunities 
Clause to the U.S . Constitu.tion and the Constitution of the State of Arkansas affording the 
Plaintiff to be protected as a family-based, live-in caregiver to his own mother from false 
arrest, false im prisonment, malicious prosecution, false conviction of a factually innocent 
defendant, and protections from violations of my constitutional and statutory rights under 
18 U.S. CODE § 241 CONSPIRACY AGAINST RIGHTS and 18 U.S. CODE § 242 DEPRIVATION OF RiGHTS 

U NDER COLOR OF L A W. 
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(7). Declare that the Defendants' actions alleged herein violate the following: 

42 U.S. Code § 1981(a) & (c) EQUAL RIGHTS UNDER THE LAW 
42 U.S. Code § 1983 CIVIL ACTION FOR DEPRIVATION OF RIGHTS 
42 U.S. Code § 1985(2) & (3) CONSPIRACY TO INTERFERE WITH CIVIL RIGHTS 
42 U.S. Code § 1986 ACTION FOR NEGLECT TO PREVENT 
42 U.S. Code § 1988 PROCEEDINGS IN VINDICATION OF CIVIL RIGHTS 

18 U.S. Code § 241 CONSPIRACY AGAINST RIGHTS 
18 U.S . Code § 242 DEPRIVATION OF RIGHTS UNDER COLOR OF LAW 

(8). Award such other and further relief the Court deems appropriate and just. 

SUhrnittj / - ?) 
./J _ ~'l:~fl::-t~ 

Don rnrick 
322 Rouse Street 
Kensett, Arkansas 72082 
Email: ki5ss@yahoo.com 
Phone: (501) 742-1340 

Statement of Verification 
I have read th e ab ove complaint and it is correct to th e best of m y knowledge. 

Dated this 16th day of March 7th 201 8. 
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EXHIBIT 1 
LAW REVIEW ARTICLES 

SUPPORTING THIS COMPLAINT 
2006 

Rodney J. Uphoff, CONVICTING THE iNNOCENT: ABERRATION OR SYSTEMIC PROBLEM?, 187 

U of Missouri-Columbia School of Law Legal Studies Research Paper No. 2006-20 (Posted 
at papers.ssrn.com: June 27, 2006); (Wisconsin Law Review, Forthcoming); ABSTRACT: 
In practice, the right to adequate defense counsel in the United States is 
disturbingly unequal. Only some American criminal defendants actually receive the 
effective assistance of counsel. Although some indigent defendants are afforded zealous, 
effective representation, many indigent defendants and almost all of the working poor are 
not. The quality of representation a defendant receives generally is a product of fortuity, 
of economic status, and of the jurisdiction in which he or she is charged. For many 
defendants, the assistance of counsel means little more than counsel's help 
in facilitating a guilty plea. With luck, money, and location primarily determining 
whether a defendant has meaningful access to justice in this country, the promise of 
equal justice remains illusory. 

Providing defendants access to competent counsel with the time and resources to 
meaningfully test the prosecution's case is a badly needed step that would enhance the 
fairness and reliability of our criminal justice system. It is, however, just one step Ln fixing 
a "broken system." For even the presence of a capable defense lawyer does not 
necessarily ensure that the innocent will, in fact, go free . Contrary to popular 
wisdom, our system of justice does not overprotect criminal defendants, thereby 

minimizing the conviction of the innocent. Rather, our state criminal 
justice systems, as they currently operate, inadequately 
protect those wrongfully accused of crimes. 

Arnold H. Loewy, SVSTlEMIC CHANGES THAT COULD REDUCE THE CONVICTION OF THE 
INNOCENT,188 UNC Legal Studies Research Paper No. 927223 (August 30, 2006): ABSTRACT: 
In an ideal world, juries would always reach the correct result. In theory, we believe that 
the second best choice is to err on the side of acquitting the guilty rather than convicting 
the innocent. We say that it is better to acquit ten guilty men than convict one who. is 
innocent. But I'm not sure that we really believe it. Would we really let ten child molesters 
walk the street to avoid convicting one innocent one? I have my doubts. 

Although we think the system is tilted to protect defendants, it may not be. Juries 
may not really believe in the "presumption of innocence." Furthermore the prosecutor 
usually has far more resources than the defense. Searches h ave to be reasonable, but at 
least the government can conduct them. The defense cannot. More generally, the 
prosecution has a professional police force investigating for it, and greater access to 

187 https: //papers.ssrn.com/so13/papers.cfm?abstracUd=912310 

188 https://papers.ssrn.com/sol3/papers.cfm?abstracUd=927223 
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forensic testing. If the prosecutor wishes to frame a suspect (which fortunately is not the 
norm) it may not be all that difficult. 

I conclude with four suggestions that are predicated on the reality that wrongful 
convictions happen. 

(1) There should be innocence commissions set up similar to 
the British model. 

(2) Defenses should not be artificially limited. For example, 
pending the outcome of a U.S. Supreme Court case, a State can 
(and some do) deny the defendant the opportunity to present 
evidence that somebody else committed the crime. 

(3) As long as we know there are mistakes, capital punishment 
should be abolished (as most of the civilized world has). And 

(4) parole should not be contingent on a person's admitting his 
guilt. This presents an untenable dilemma for an innocent 
person, and may actually cause him to spend more time in 
prison than a similarly-situated guilty one. 

2008 

Citing: Samual R. Gross, CONVICTING THE INNOCENT. 4 Annual Review of Law and 
Social Science 173-192,189 (December 1, 2008). ABSTRACT: Almost everything we know 
about false convictions is based on exonerations in rape and murder cases, which togeth er 
account for only 2% of felony convictions. Within that important but limited sphere we 
have learned a lot in the past 30 years; outside it, ou.r ignorance is nearly compiete .190 

This review describes what we now know about convicting the innocent: estimates of the 
rate of false convictions among death sentences; common causes of false conviction for 
rape or murder; demographic and procedural predictors of such errors. It also explores 
some of the types of false convictions that almost never come to light
innocent defendants w ho plead guilty rather than go to trial, who receive 
comparatively light sentences, who are convicted of crimes that did not occur 
(as opposed to crimes committed by other people), who are sentenced in juvenile court
in fact, almost all innocent defendants who are convicted of any crimes other 
than rape or murder. Judging from what we can piece together, the vast majority of false 
convictions fall in these categories. They are commonplace events, inconspicuous 
mistakes in ordinary criminal investigations that never get anything close to 
the level of attention that sometimes leads to exoneration. 

2009 

Fred C. Zacharias (University of San Diego School of Law), Bruce A. Green (Fordham 
University School of Law), THE DuTY TO AVOID WRONGFUL CONVICTIONS: A THOUGHT 

EXPERIMENT IN THE REGULATION OF PROSECUTORS,191 Boston University Law Review, 

189 https://WWIN.annualreviews.org/doi/abs/1 O.11 46/annurev.lawsocsci.4.11 0707.172300 

190 My emphasis. 

191 https:!/papers.ssrn.com/so13/papers.cfm?abstractjd=1336765 
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Vol. 89, Spring 2009, (Written February 2, 2009; Last revised: July 10, 2009) (San Diego Legal 
Studies Paper No. 09-007); ABSTRACT: This Article explores the possible role of the 
attorney disciplinary process in discouraging prosecutorial conduct that 
contributes to false convictions. It asks what the impact would be, for better or 
worse, of di.scipUning prosecutors for incompetence when they fail to exercise 
reasonable care to prevent the conviction of the inn.ocent. The inquiry provides a n ew 
vehicle for thinking about the nature of the disciplinary process, the work of 
prosecutors. the challenge of preventing erron.eous convictions and. ultimately. the 
complexities of pro sec lito rial regulation. 

The Article demonstrates that it would be plausible to interpret the attorney 
competence ride as encompassing prosecutorial negligence and identities various 
potential benefits of doing so. But the Article also identifies and analyzes significant 
normative and institutional objections that might be raised. The Article concludes that 
there are serious problems with employing the competence rule as proposed and that 
these probtems are inherent in the use of discipline to regulate prosecutors. 

This analysis suggests that the historical Wider-utilization of discipline in 
regulating prosecutors may not result exclusively from insufficient resources or a 
lack of will em the part of disciplinary regulators, as some have argued. The Article's 
Wustraticm of the inherent limitations of the disciplinary process highlights the 
need for renewed attention to alternative regulatory processes. These inc lude c ivil 
liability, w hich currently is foreclosed by prosecutoria l immunity doctrines!; 
and more robust internal regulation. 

2011 

Citing Marvin Zalrnan, Matthew J. Larson, Brad Smith, CITIZENS' A 1TITUDES TOWARD 
W RONGFUL CONVICTIONS, 37 Criminal justice Review 51 (December 8, 2011),192 
ABSTRACT: Perhaps no problem challenges the tegitirnacy of the cri.minal justice system 
more than the conviction of factually innocent individuals. Numerous highly 
publicized exonerations that occurred since 1989 have raised the visibility of wrongful 
conviction, eliciting the attention of both scholars and policy makers. Much of the research 
in this area focuses on the causes and incidence of the phenomenon. Despite the growing 
body of research, however, there has been no examination of how citizens view this 
problem. Using data from a statewide survey of Michigan residents, the present study aims 
to fill that gap in the literature by reporting on citizens' attitudes regarding the issue of 
wrongful conviction. Overall, the results of this exploratory study suggest that 
respondents not only recognize the incidence of wrongful conviction but also believe that 
such errors occur with some regular ity. Further results show that respondents believe 
wrongful convictions occur frequently enough to justify major criminal justice system 

. reform. Attitudes varied significantly across demographic groups as welL Additional 
findings and policy implications are discussed. 

2013 

Citing C. R. Huff & M. Killias editors., How MANY FALSE CONVICTIONS ARE THERE? 
How MANY EXONERATIONS ARE THERE? I WRONGFUL CONVICTWNS AND MISCARRIAGES OF 
JUSTICE: CAUSES AND REM.LDlES IN NORTH A MERICAN lUVD EUROPEAN CRIMINAL J USTICE 

J92 http://journals.sagepub.com/doi/abs/l0.1177/0734016811428374 

48 of 50 

1) 



SYSTEMS,193 Routledge, March 2013, U of Michigan Public Law Research Paper No. 316, 
February 26, 2013 (Last revised: 12 Mar 2013): ABSTRACT: The most common question 
about false convictions is also the simplest: How many are there? The answer, 
unfortunately, is almost always the same and always disappointing: We don't know. 
RecentJ.y, however, we have learned enough to be able to qualify our ignorance in two 
important respects. We can put a lower bound on the frequency of false convictions among 
death sentences in the United States since 1973, and we have some early indications of the 
rate of false convictions for rape in Virginia in the 1970s and early 1980s. These new 
sources of information suggest - tentatively - that the rate of false convictions for serious 
violent felonies in the United States may be somewhere in the range from 1% to S%. 
Beyond that - for less serious crimes and for other countries - our ignorance is untouched. 

2016 

Citing Marvin Zalman, WRONGFUL CONVICTIONS: A COMPARATIVE PERSPECTlVE,194 

Wayne State University, May 4,2016. ABSTRACT: Wrongful conviction becomes a social 
problem when innocence consciousness arises, meaning that a significant number of 
people view miscarriages of justice as ca used by correctible systemic factors, and not as 
inevitable failures of courts . The term "wrongful conviction" encompasses 
procedurally flawed court convictions and the convictions of factually 
innocent defendants (i.e., false convictions). There is no defi.nitive way to measure 
the incidence of false convictions, but American experts estimate plausible ra tes of from 1 
to 3 percent, which translates to tens of thousands falsely convicted each year. Three case 
studies - the United States, England, and China - demonstrate that innocence 
consciousness occurred at different times, subject to different social stimuli, leading to 

different citizen and governmental responses in each country. Wrongful 
convictions are now viewed a s a social problem globally. 
Wrongful conviction research, conducted mostly by psychologists and lawyers, would 
benefit from studies by social scientists. 

Citing James R. Acker, TAKING STOCK OF I NNOCENCE I MOVEMENTS, M OUNTAINS, 
AND WRONGFUL CONVlCTIONS,19S 33 Journal of Contemporary Criminal Justice 8-25, 
(October 7, 2016). ABSTRACT: This article offers a brief overview of the current state of 
the Innocence Movement. It begins by reviewing what we know, and do not know, 
about the incidence of wrongful convictions and their correlates and causes. 
It then explores select issues that should receive greater attention to help sustain the 
Innocence Movement and ensure its advancement. Acknowledging that much has been 
learned about wrongful convictions and that important reforms have been enacted, the 
article concludes by observing that significant challenges remain and must be 
addressed before efforts to guard against convicting the innocent are relaxed. 

193 h ttps ://papers .ssrn.com/so13/papers. cfrn? abstractjd =2225420 

194 https://papers.ssrn.com/so13/papers.cfrn?abstractjd=2899482 

195 http://journals.sagepub.com/doi/abs/l0.11 77 /1 043986 216673008 
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2017 

Citing Samuel R. Gross, W HAT WE THINK, WHAT WE KNOW AND WHA T WE THINK WE 
KNOW ABOUT FALSIE CONVICTIONS,196 University of Michigan Law School, U of Michigan 
Public Law Research Paper No. 537 (February 21, 2017; Last revised: June 3, 2017); Ohio 
State Journal of Criminal Law, Vol. 14, No.2, 2017 (Forthcoming); ABSTRACT: False 
convictions are notorioUisly difficult to study because they can neither be 
observed when they occLlIr nor identified after the fact by any plausible 
research strategy. OUf best shot is to collect data on those that come to ligh t in legal 
proceedings that result in the exoneration of the convicted defendants. In May 2012, the 
National Registry of Exonerations released its first report, covering 873 exonerations from 
January 1989 through February 2012. By October 15, 2016, we had added 1,027 cases: 599 
exonerations since March 1, 2012, and 428 that had already happened when we issued our 
initial report but were not known to us. In this paper I discuss what can and cannot be 
learned from the exonerations that we have collected. The cases we find and list are not a 
complete set of all exonerations that occur-not nearly-but it's clear from the patterns 
we see in known exonerations that false convictions outnumber exonerations by orders 
of magnitude. We cannot estimate the rate offalse convictions or their distribution across 
crime categories. We can confidently say, however, that they are not rare 
events-and other research has estimated the rate of false convictions among death 
sentences at 4.1%, which provides an anchor for estimates of the rate for other violent 
crimes. We know that several types of false or misleading evidence contribute 
to many erroneous convictions (eyewitness misidentifications, false confessions, bad 
forensic science, perjury and other lies), as does misbehavior by those who 
process crimina l cases: misconduct by police and prosecutors; incompetence 
and laziness by defense attorneys. Beyond that, we cannot say how false convictions 
are produced. It's clear, however, from the relative prevalence of these factors that the 
process differs radically from one type of crime to another. Data from one local 
jurisdiction (Harr is County, Texas) strongly suggest tha.t across the counLry thousands if 
not tens of thousands of innocent defendants a year plead guilty to misdemeanors and 
low-level felonies in order to avoid prolonged pretrial detention. And our data clearly 
show that innocent African Americans are much more likely to be wrongfully convicted 
of crimes than innocent whites, in part because of higher criminal participation in the 
African American community and in part because of discrimination. 

196 https://papers.ssrn.com/sol3/papers,cfm?abstractjd=2921678 
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